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Torts -- Invasion of privacy -- Intrusion upon seclusion --
Ri ght of action for intrusion upon seclusion existing in
Ontario -- Range of damages for intrusion upon seclusion being

up to $20,000 -- Defendant committing tort of intrusion upon
secl usi on when she used her position as bank enpl oyee to
repeatedly exam ne private banking records of her spouse's ex-
wi fe -- Damages in anmount of $10, 000 awar ded.

The plaintiff and the defendant did not know each other, but
they worked for different branches of the sane bank and the
def endant had fornmed a conmon |law relationship with the
plaintiff's ex-husband. For about four years, the defendant
used her workpl ace conputer to access the plaintiff's personal
bank accounts at |least 174 tines. She did not publish,
distribute or record the information in any way. Wen she
di scovered the conduct, the plaintiff brought an action for

damages for invasion of privacy and noved for summary judgnent.

The defendant brought a cross-notion for sunmary judgnent
di sm ssing the action. The notion judge found that the tort of

i nvasi on of privacy does not exist at conmmon law in Ontario. He

dism ssed the plaintiff's notion and granted the defendant's
nmotion. The plaintiff appeal ed.
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Hel d, the appeal should be all owed.

A right of action for intrusion upon seclusion should be
recogni zed in Ontario. The case | aw supports the existence of
such a cause of action. Privacy has | ong been recognized as an
i nportant underlying and ani mati ng val ue of various traditional
causes of action to protect personal and territorial privacy.
Charter jurisprudence recogni zes privacy as a fundanental val ue
in our |aw and specifically identifies, as worthy of
protection, a right to informational privacy that is distinct
frompersonal and territorial privacy. The right to
i nformational privacy closely tracks the sanme interest that
woul d be protected by a cause of action for intrusion upon
seclusion. It is within the capacity of the comon law to
evolve to respond to the probl em posed by the routine
col l ection and aggregation of highly personal information that
is readily accessible in electronic form Technol ogi cal change
poses a novel threat to a right of privacy that has been
protected for hundreds of years by the comon | aw under vari ous
gui ses and that, since 1982 and the Charter, has been
recogni zed as a right that is integral to our social and
political order. Finally, the facts of this case cried out for
a renedy.

The key features of the cause of action of intrusion upon
seclusion are, first, that the defendant's conduct nust be

i ntentional (which includes reckl essness); second, that the

def endant nust have invaded, w thout lawful justification, the
plaintiff's private affairs or concerns; and third, that a
reasonabl e person would regard the invasion as highly

of fensive, causing distress, humliation or anguish. Proof of
harmto a recogni zed econom c interest is not an elenent of the
cause of action.

G ven the intangible nature of the interest protected,

damages for intrusion upon seclusion will ordinarily be
measured by a nodest conventional sum The appropriate range is
up to $20,000. Awards of aggravated and punitive danages may be
appropriate in exceptional cases, but are not to be encouraged,
as predictability and consi stency are paranount values in an
area where synbolic or noral damages are awarded. [page242]
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The defendant commtted the tort of intrusion upon seclusion
when she repeatedly exam ned the plaintiff's private bank
records. The intrusion was intentional, it anounted to an
unl awful invasion of the plaintiff's private affairs, it would
be viewed as highly offensive to the reasonable person and it
caused distress, humliation or anguish. The plaintiff was
awar ded damages in the amount of $10,000. The intrusion upon
her seclusion did not exhibit any exceptional quality calling
for an award of aggravated or punitive damages.
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action for damages for breach of privacy.

Chri stopher Du Vernet and Carlin MGoogan, for appellant.

Al ex Canmeron and N. Mel anson, for respondent.

The judgnent of the court was delivered by

[1] SHARPE J. A : -- Does Ontario | aw recognize a right to
bring a civil action for damages for the invasion of personal
privacy?

[2] In July 2009, the appellant, Sandra Jones, discovered
that the respondent, Wnnie Tsige, had been surreptitiously
| ooki ng at Jones' banking records. Tsige and Jones did not know
each other despite the fact that they both worked for the sane
bank and Tsige had fornmed a common-law rel ati onship wth Jones
former husband. As a bank enpl oyee, Tsige had full access to
Jones' banking information and, contrary to the bank's policy,

| ooked into Jones' banking records at |east 174 tinmes over a
period of four years.

[3] The central issue on this appeal is whether the notion
judge erred by granting summary judgnent and di sm ssing Jones
claimfor damages on the ground that Ontario | aw does not
recogni ze the tort of breach of privacy.

Facts

[4] Jones and Tsige worked at different branches of the Bank
of Montreal ("BMJO'). Jones maintains her primary bank account
there. Jones and Tsige did not know or work with each other.
However, Tsige becane involved in a relationship with Jones
former husband. For about four years, Tsige used her workpl ace
conputer to access Jones' personal BMO bank accounts at | east
174 times. The information displayed included transactions
details as well as personal information, such as date of birth,
marital status and address. Tsige did not publish, distribute
or record the information in any way.
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[ 5] Jones becane suspicious that Tsige was accessing her
account and conpl ained to BMO. Wien confronted by BMO, Tsige
admtted that she had | ooked at Jones' banking information,
that she had no legitimate reason for viewing the information
and that she understood it was contrary to BMO s code of
busi ness conduct and et hics and her professional
responsi bility. Tsige explained then, and maintains in this
action, that she was [page246] involved in a financial dispute
with the appellant's forner husband and accessed the accounts
to confirm whet her he was paying child support to the
appel l ant. Jones does not accept that explanation as she says
it is inconsistent with the timng and frequency of Tsige's
snoopi ng.

[ 6] Tsige has apol ogi zed for her actions and insists that she
has ceased | ooking at Jones' banking information. Tsige is
contrite and enbarrassed by her actions. BMO disciplined Tsige
by suspending her for one week wi thout pay and denying her a
bonus.

[7] In her statenent of claim Jones asserts that her privacy
interest in her confidential banking information has been
“irreversibly destroyed" and cl ai ns danages of $70, 000 for
i nvasi on of privacy and breach of fiduciary duty, and punitive
and exenpl ary damages of $20, 000.

1. Motions for summary judgnent

[ 8] Jones proceeded under the sinplified procedure of Rule 76
of the Rules of Cvil Procedure, RR O 1990, Reg. 194 and
moved for summary judgnent. Tsige brought a cross-notion for
summary judgnent to dism ss the action.

[9] The notion judge found that Tsige did not owe Jones a
fiduciary obligation and dism ssed that claim Jones has not
appeal ed that finding.

[ 10] The notion judge then reviewed the jurisprudence
concerning the existence of a tort of invasion of privacy. He
observed that recent Superior Court decisions have refused to
strike out such clains at the pleading stage and that sone
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academc witing indicates that the tort may exist.

[ 11] The notion judge concluded, however, that the statenent
of Cronk J.A in Euteneier v. Lee (2005), 77 OR (3d) 621,
[2005] O.J. No. 3896 (C. A ), at para. 63, |leave to appeal to
S.C.C. refused [2005] S.C.C.A. No. 516 is, in his words,

"bi nding and di spositive of the question"” of whether the

tort of invasion of privacy exists at common law in Ontario.
Eut enei er concerned a | awsuit brought by a wonan whose cl ot hes
were forcibly renmoved by police follow ng her suicide attenpt
whil e she was detained in a holding cell. In considering

whet her the trial judge had accurately described the
plaintiff's privacy and dignity interests, Cronk J. A observed,
at para. 63, "[the plaintiff] properly conceded in oral
argunment before this court that there is no 'free-standing
right to dignity or privacy under the Charter or at common

| aw'. [page247]

[ 12] The notion judge added that given the existence of
privacy legislation protecting certain rights, any expansi on of
those rights should be dealt with by statute rather than common
I aw.

[ 13] The notion judge di sm ssed Jones' notion for summary
j udgnent and granted the notion brought by Tsige. He rejected
Jones' subm ssion that costs should be denied on the ground
that the issue was novel and that Tsige's conduct was
obj ecti onabl e. The notion judge felt that Jones had pursued the
[itigation aggressively and failed to accept reasonable
settlenent offers. He awarded costs fixed at $35, 000.
| ssues

[ 14] Jones appeals to this court, raising the foll ow ng
I ssues:
(1) Dd the notion judge err in holding that Ontario | aw does
not recogni ze a cause of action for invasion of privacy?
(2) Did the notion judge err with respect to costs?
Anal ysi s

| ssue 1. Does Ontario |aw recogni ze a cause of action for
i nvasi on of privacy?
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(a) Introduction

[ 15] The question of whether the common | aw shoul d recogni ze
a cause of action in tort for invasion of privacy has been
debated for the past 120 years. Aspects of privacy have | ong
been protected by causes of action such as breach of
confidence, defamation, breach of copyright, nuisance and
various property rights. Al though the individual's privacy
interest is a fundanental val ue underlying such clains, the
recognition of a distinct right of action for breach of privacy
remai ns uncertain. As Adans J. stated in Ontario (Attorney
CGeneral) v. Dieleman (1994), 20 OR (3d) 229, [1994] O J. No.
1864, 117 D.L.R (4th) 449 (Gen. Div.), at p. 688 D.L.R, after

a conprehensive review of the case law, "invasion of privacy in
Canadi an conmon | aw continues to be an inceptive, if not
epheneral , | egal concept, primarily operating to extend the

mar gi ns of existing tort doctrine".

[ 16] Canadi an, English and American courts and comrentators
al nost invariably take the semnal articles of S.D. Warren and
L.D. Brandeis, "The Right to Privacy" (1890), 4 Harv. L. Rev.
193 and WIlliamL. Prosser, "Privacy" (1960), 48 Cal. L. Rev.
383 as their starting point.

[17] Warren and Brandeis argued for the recognition of a
right of privacy to neet the problens posed by technol ogi cal
and soci al [page248] change that saw "instantaneous
phot ogr aphs” and "newspaper enterprise" invade "the sacred
precincts of private life" (at p. 195). They identified the
"general right of the individual to be let alone", the right
to "inviolate personality" (at p. 205), "the nore general right
to the immunity of the person” and "the right to one's
personality" (at p. 207) as fundanental val ues underlying such
wel | - known causes of action as breach of confidence, defamation
and breach of copyright. They urged that open recognition of a
right of privacy was well-supported by these underlying |egal
val ues and required to neet the changi ng demands of the society
in which they lived.

[ 18] Professor Prosser's article picked up the threads of the
American jurisprudence that had devel oped in the 70 years
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followng the influential Warren and Brandeis article. Prosser
argued that what had energed fromthe hundreds of cases he
canvassed was not one tort, but four, tied together by a common
theme and nanme, but conprising different elenents and
protecting different interests. Prosser delineated a four-tort
cat al ogue, summarized as follows, at p. 389:

1. Intrusion upon the plaintiff's seclusion or solitude, or
into his private affairs.

2. Public disclosure of enbarrassing private facts about the
plaintiff.

3. Publicity which places the plaintiff in a false light in
t he public eye.

4. Appropriation, for the defendant's advantage, of the
plaintiff's nanme or |ikeness.

[ 19] Most Anerican jurisdictions now accept Prosser's
classification and it has al so been adopted by the Restatenent
(Second) of Torts (2010). The tort that is nost relevant to
this case, the tort of "intrusion upon seclusion”, is described
by the Restatenent, at 652B as:

One who intentionally intrudes, physically or otherw se, upon
the seclusion of another or his private affairs or concerns,
is subject to liability to the other for invasion of his
privacy, if the invasion would be highly offensive to a
reasonabl e person.

[ 20] The conmment section of the Restatenent el aborates this
proposition and explains that the tort includes physical
intrusions into private places as well as listening or |ooking,
with or without nmechanical aids, into the plaintiff's private
affairs. O particular relevance to this appeal is the
observation that other non-physical forns of investigation or
exam nation into private concerns may be actionable. These
i ncl ude opening private and personal nmail or examning a
private bank account, [page249] "even though there is no
publication or other use of any kind" of the information
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obt ai ned.

[21] If Jones has a right of action, it falls into Prosser's
first category of intrusion upon seclusion. Wiile I wll make
sone reference to the fourth category of appropriation of the
plaintiff's name or |ikeness in ny discussion below, | wll
focus primarily on intrusion upon seclusion. | do so for two
reasons. First, | accept Prosser's insight that the general
right to privacy enbraces four distinct torts, each with its
own considerations and rules, and that confusion may result
froma failure to nmaintain appropriate analytic distinctions
bet ween the categories. Second, as a court of |law, we should
restrict ourselves to the particular issues posed by the facts
of the case before us and not attenpt to decide nore than is
strictly necessary to decide that case. A cause of action of
any wi der breadth would not only over-reach what is necessary
to resolve this case, but could al so anbunt to an unmanageabl e
| egal proposition that would, as Prosser warned, breed
confusion and uncertainty.

[22] The foll ow ng discussion will exam ne whether the conmon
| aw recogni zes a cause of action for invasion of privacy. |
w Il canvass case |law from Ontari o and other provinces and

exam ne federal and provincial legislation relating to privacy.

For conpleteness, | wll also discuss the state of the lawin
foreign jurisdictions.
(b) Case | aw

[ 23] Reflecting on Canadi an jurisprudence, Allen M Linden
and Bruce Fel dt husen, Canadian Tort Law, 9th ed. (Toronto:
Lexi sNexi s, 2011) observed, at p. 59, that "[w]e seemto be
drifting closer to the Anmerican nodel". See, also, Colin HH

McNai rn and Al exander K. Scott, Privacy Law in Canada (Toronto:

Butterworths, 2001), at ch. 3; Barbara Ml saac, Rick Shields
and Kris Klein, The Law of Privacy in Canada, | oosel eaf
(Toronto: Carswell, 2000), at 2.4; Philip Gsborne, The Law
of Torts, 4th ed. (Toronto: Irwin Law, 2011), at pp. 267-71

[24] My anal ysis of the case | aw supports the sane
conclusion: Ontario has already accepted the existence of a
tort claimfor appropriation of personality and, at the very

2012 ONCA 32 (CanLli)



| east, remains open to the proposition that a tort action wll
lie for an intrusion upon secl usion.
(1) Ontario case |law

[ 25] I n Canada, there has been no definitive statenent from
an appellate court on the issue of whether there is a conmon
| aw right of action corresponding to the intrusion on secl usion
[ page250] category. Ontario trial judges have, however
often refused to dism ss such clains at the pleading stage as
di scl osing no cause of action and sone have awarded danages for
cl ai mrs based on violations of the right to be free of intrusion
upon seclusion. The clear trend in the case lawis, at the very
| east, to | eave open the possibility that such a cause of
action does exist.

[ 26] Saccone v. Or (1981), 34 OR (2d) 317, [1981] O J. No.
3132 (Co. Ct.), for exanple, involved the recording of a
private conversation w thout the know edge or consent of the
plaintiff. The recording was then played at a nunicipal counci
meeting and a transcript of the conversation published in a
| ocal newspaper. Jacob Co. Ct. J. dism ssed the defendant's
argunent agai nst the existence of a tort of invasion of
privacy, found in favour of the plaintiff and awarded danmages
of $500.

[27] Roth v. Roth (1991), 4 OR (3d) 740, [1991] O J. No.
1301 (Gen. Div.) involved interference with the plaintiffs
ability to use and enjoy their cottage property. Mandel J.
considered the application of several torts -- assault,
battery, nuisance and trespass -- but found that the cumul ative
effect of the defendants' actions could best be described as an
i nvasion of privacy. He rejected the contention that the common
law did not allow for a claimfor invasion of privacy and held,
at p. 743 OR, that the common | aw should not be confined to
exi sting categories but nust evolve. In recognizing the right
of privacy, Mandel J. quoted a passage froma leading torts
text indicating that liability for breach of privacy should
only be inposed where the intrusion is substantial and woul d be
regarded as offensive and intolerable to a person of reasonable
sensitivity. He then stated, at p. 758 O R, "whether the
i nvasion of privacy of an individual will be actionable wll
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depend on the circunstances of the particular case and the
conflicting rights invol ved".

[28] Athird trial judgnent to award damages for breach of
privacy falls under Prosser's fourth category of appropriation
of the plaintiff's nanme or |ikeness. Athans v. Canadi an
Adventure Canps Ltd. (1977), 17 OR (2d) 425, [1977] O J. No.
2417 (H.C.J.) involved a claimby an expert water-skier against
a public relations firmthat had copied a distinctive
phot ograph of the plaintiff water skiing. Henry J. relied on
Krouse v. Chrysler Canada Ltd. (1973), 1 OR (2d) 225, [1973]
O J. No. 2157 (C. A), in which Estey J. A had suggested that an
action in tort for the appropriation of personality did exist
under the common |aw of Ontario. Henry J. held that the
plaintiff failed to make out the tort of passing off, but did
have a claimfor the tort of "appropriation of personality".
The plaintiff recovered danages [ page251] neasured by the
anmount the plaintiff ought reasonably to have received in the
mar ket for perm ssion to use his image.

[29] There are also several Ontario cases in which the trial
judge refused to strike pleadings alleging the tort of invasion
of privacy as disclosing no cause of action.

[30] Somwar v. MDonal d's Restaurants of Canada Ltd. (2006),
79 OR (3d) 172, [2006] O J. No. 64 (S.C J.) contains perhaps
t he nost coherent and definitive pronouncenent in Ontario
jurisprudence of the existence of a common |law tort of invasion
of privacy corresponding to the intrusion upon seclusion
category. Somwar accused his enployer, MDonal d s Restaurants,
of unlawfully invading his privacy by conducting a credit
bureau check on himw thout his consent. The plaintiff clainmed
damages for invasion of privacy and for punitive damages. The
def endant noved to strike the statenent of claimand dismss
the plaintiff's action on the basis that it did not disclose a
reasonabl e cause of action under rule 21.01(1)(b) of the Rules
of Civil Procedure.

[31] Stinson J. reviewed the Ontario case | aw and observed
that while the cases were not entirely consistent, even where
the courts did not accept the existence of a privacy tort, they
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rarely went so far as to rule out the potential of such a tort.
The body of case |aw, together with the recognition by the
Suprene Court of Canada of the protection of privacy under s. 8
of the Canadian Charter of R ghts and Freedons, led himto
concl ude, at paras. 29 and 31:

Wth advancenents in technol ogy, personal data of an
i ndi vi dual can now be coll ected, accessed (properly and
i nproperly) and di ssem nated nore easily than ever before.
There is a resulting increased concern in our society about
the risk of unauthorized access to an individual's personal
information. The traditional torts such as nui sance, trespass
and harassnent may not provide adequate protection agai nst
infringenment of an individual's privacy interests. Protection
of those privacy interests by providing a conmmon | aw renedy
for their violation would be consistent wwth Charter val ues
and an "increnmental revision" and | ogical extension of the
exi sting jurisprudence.

Even if the plaintiff's claimfor invasion of privacy were
classified as "novel" (which, in any event, is not a proper
basis for dismssing it), the foregoing analysis |eads nme to
conclude that the time has cone to recogni ze invasion of
privacy as a tort inits owm right. It therefore follows that
it is neither plain nor obvious that the plaintiff's action
cannot succeed on the basis that he has not pl eaded a
reasonabl e cause of action.

[ 32] Somwar was followed in N tsopoul os v. Wng, [2008] O J.
No. 3498, 298 D.L.R (4th) 265 (S.C. J.). See, also, Capan v.
Capan, [1980] O J. No. 1361, 14 C.C.L.T. 191 (H.C. J.): Lipiec
v. Borsa, [1996] O J. No. 3819, 31 C.C. L. T. (2d) 294 (GCen.
Div.); [page252] Shred-Tech Corp. v. Viveen, [2006] O J. No.
4893, 2006 Carswell Ont 7762 (S.C.J.), at para. 30. Conpare
Haskett v. Trans Union of Canada Inc., [2001] O J. No. 4949, 10
CCL.T. (3d) 128 (S.C J.).

(1i) Provincial case |aw

[33] While there appears to be no appell ate decision from
anot her province definitively establishing a conmon |aw ri ght
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of action for intrusion upon seclusion, dicta in at |east two
cases support the idea. In Motherwell v. Mtherwell, [1976]
A.J. No. 555, 73 D.L.R (3d) 62 (S.C. App. Div.), a case

i nvol vi ng harassing tel ephone calls, the court held the
plaintiff had a right of action in nuisance but added, at para.
25, that "the interests of our devel oping jurisprudence woul d
be better served by approachi ng invasion of privacy by abuse of
the tel ephone system as a new category, rather than seeking by
rationalization to enlarge"” the existing categories of

nui sance.

[34] The issue in Dyne Holdings Ltd. v. Royal Insurance Co.
of Canada, [1996] P.E.1.J. No. 28, 135 D.L.R (4th) 142 (S.C.
App. Div.), leave to appeal to S.C. C. refused [1996] S.C. C A
No. 344, was an insurer's duty to defend. One aspect of the
cl ai m arguably anounted to an invasion of privacy akin to the
category of intrusion upon exclusion. After a review of the
jurisprudence, Carruthers C.J. observed, at p. 160 D.L.R: "the
courts in Canada are not far fromrecogni zing a comon | aw
right to privacy if they have not already done so. It is also
cl ear that Canadian courts do not hesitate to protect privacy
i nterests under sone recognized tort."

(ti1) Euteneier v. Lee

[35] This brings nme to Euteneier v. Lee, and the statenent
fromthe case that the notion judge here found to be
di spositive. In ny respectful view, the notion judge's reliance
on Euteneier for the proposition Ontario |aw excludes any and
all clains for breach of privacy interests was m spl aced. The
plaintiff in Euteneier had been arrested and detai ned on
crim nal charges. She conpl ained of her treatnment while in
pol i ce custody and sought damages for negligence, assault,
civil conspiracy and breach of her ss. 7, 9, 12 and 15 rights
under the Charter. The trial judge found that based on the
appel l ant's own behavi our while in custody, which included an
apparent suicide attenpt, the defendant police officers had
conducted thenselves in a reasonabl e and prudent manner. They
had breached no duty nor exhibited any bad faith or nmalice to
ground any of the clains she had asserted and the claimwas
di sm ssed. [ page253]
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[36] The plaintiff's first appeal was to the Divisional Court
on account of the quantum of danages assessed by the trial
judge: see Euteneier v. Lee, [2003] OJ. No. 4239, 113 CRR
(2d) 44 (Div. C.). The Divisional Court allowed the appeal
in part. Anewtrial was ordered on the issue of whether, after
di srobing the plaintiff to prevent her fromcontinuing to use
articles of clothing to hang herself, the police were
negligent, commtted assault or breached the plaintiff's
Charter rights [at para. 42] "by confining her in the [holding
cell] and by handcuffing her to its bars w thout taking steps
to maintain her dignity or to prevent her humliation"

[37] The defendants appealed the order for a newtrial to
this court and the plaintiff cross-appeal ed seeking a new tri al
on all issues. This court allowed the appeal and di sm ssed the
cross-appeal. Cronk J. A, witing for the court, held that the
Di visional Court had failed to apply the proper standard of
review with respect to the trial judge's factual findings. O
particular significance to the point at issue on this appeal is
Cronk J. A 's observation, at paras. 47 and 56. She noted that
the plaintiff did not plead that the defendants owed her any
duty to maintain her dignity and prevent her humliation, and
that any reference to her dignity or privacy interests were as
particul ars of other causes of action or as the consequences
she alleged flowed fromthe actions of the defendants. Cronk
J.A held that the Divisional Court had erred in treating those
al | egations as stand-al one causes of action.

[38] Accordingly, it is clear fromthe context and fromthe
words used that the passage, at para. 63, relied on by the
notion judge -- "[the plaintiff] properly conceded in oral
argunment before this court that there is no 'free standing
right to dignity or privacy under the Charter or at comon | aw'
-- could not have been intended to express any dispositive or
definitive opinion as to the existence of a tort claimfor
breach of a privacy interest. No such claimhad been advanced
by the plaintiff, no argunent on that point was addressed by
counsel, and in ny view, no opinion on that point was expressed
by this court.

(c) Charter jurisprudence
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[39] Charter jurisprudence identifies privacy as being worthy
of constitutional protection and integral to an individual's
relationship with the rest of society and the state. The
Suprenme Court of Canada has consistently interpreted the
Charter's s. 8 protection agai nst unreasonabl e search and
seizure as protecting the underlying right to privacy. In
Hunter v. SouthamlInc., [1984] 2 S.C R 145, [1984] S.C.R No.
36, at pp. 158-59 S.C R, [page254] Dickson J. adopted the
pur posi ve nethod of Charter interpretation and observed that
the interests engaged by s. 8 are not sinply an extension of
the concept of trespass, but rather are grounded in an
i ndependent right to privacy held by all citizens.

[40] In R v. Dynent, [1988] 2 S.C R 417, [1988] S.C. J. No.
82, at p. 427 SSC. R, La Forest J. characterized the s. 8
protection of privacy as "[g]rounded in a man's physical and
noral autonony" and stated that "privacy is essential for the
wel | -being of the individual. For this reason alone, it is
wort hy of constitutional protection, but it also has profound
significance for the public order." La Forest J. added, at p.
429 S.C. R :

I n nodern society, especially, retention of information about
oneself is extrenely inportant. W may, for one reason or
anot her, wi sh or be conpelled to reveal such information, but
si tuations abound where the reasonabl e expectations of the

i ndi vidual that the information shall remain confidential to
the persons to whom and restricted to the purposes for which
it is divulged, nust be protected.

[41] Charter jurisprudence has recognized three distinct
privacy interests: Dynent, at pp. 428-29 SCR; R wv.
Tessling, [2004] 3 SSC R 432, [2004] S.C.J. No. 63, 2004 SCC
67, at paras. 19-23. The first two interests, personal privacy
and territorial privacy, are deeply rooted in the common |aw.
Personal privacy, grounded in the right to bodily integrity,
protects "the right not to have our bodies touched or explored
to disclose objects or natters we wi sh to conceal". Territorial
privacy protects the honme and ot her spaces where the individual
enj oys a reasonabl e expectation of privacy. The third category,
informational privacy, is the interest at stake in this appeal.
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In Tessling, Binnie J. described it, at para. 23:

Beyond our bodi es and the places where we |ive and work,
however, lies the thorny question of how nuch information
about ourselves and activities we are entitled to shield from
the curious eyes of the state (R v. S A B., [2003] 2 SCR
678, 2003 SCC 60). This includes comrercial information
| ocked in a safe kept in a restaurant owned by the accused
(R v. Law, [2002] 1 S.C R 227, 2002 SCC 10, at para.

16). Informational privacy has been defined as "the clai mof
i ndi vidual s, groups, or institutions to determ ne for
t hensel ves when, how, and to what extent information about
themis comunicated to others": A F. Westin, Privacy and
Freedom (1970), at p. 7. Its protection is predicated on the
assunption that all information about a personis in a
fundanental way his own, for himto conmunicate or retain

as he sees fit.

(Report of a Task Force established jointly by Departnent of
Comruni cati ons/ Departnment of Justice, Privacy and Conputers
(1972), at p. 13).

[42] This characterization would certainly include Jones
claimto privacy in her banking records. [page255]

[43] In HIIl v. Church of Scientology of Toronto (1995), 24
OR (3d) 865, [1995] 2 S.C.R 1130, [1995] S.C.J. No. 64, Cory
J. observed, at para. 121, that the right to privacy has been
accorded constitutional protection and should be considered as
a Charter value in the devel opnent of the common | aw tort of
defamation. In Hll, Cory J. stated, at para. 121: "reputation
isintimtely related to the right to privacy which has been
accorded constitutional protection". See, also, R v. O Connor
[1995] 4 S.C. R 411, [1995] S.C J. No. 98, at para. 113, per
L' Heureux-Dub J.: identifying privacy as "an essenti al
conponent of what it neans to be 'free'"

[ 44] The Charter treatnent of privacy accords with art. 12 of
t he Uni versal Declaration of Human Rights, G A Res. 271(111),
UNGAOR, 3d Sess., Supp. No. 13, UN. Doc. A/ 810 (1948) 71, which
provides that "[n]o one shall be subjected to arbitrary
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interference with his privacy, honme or correspondence” and
proclains that "[e]veryone has the right to the protection of
the | aw agai nst such interference or attacks". Privacy is also
recogni zed as a fundanental human right by art. 17 of the

I nternational Covenant on Civil and Political R ghts, 19
Decenber 1966, 999 U.N.T.S. 171

[45] While the Charter does not apply to common | aw di sputes
bet ween private individuals, the Suprene Court has acted on
several occasions to develop the comon [ aw in a manner
consistent with Charter values: see RWD.S. U, Local 580 v.
Dol phin Delivery Ltd., [1986] 2 S.C.R 573, [1986] S.C.J. No.
75, at p. 603 S CR; R v. Salituro, [1991] 3 S.C R 654,
[1991] S.C. J. No. 97, at pp. 666 and 675 SS.C R ; H Il wv.

Scientology, at p. 1169 S CR; RWD. S. U, Local 558 v. Pepsi-

Col a Canada Beverages (West) Ltd., [2002] 1 S.C R 156,
[2002] S.C.J. No. 7, 2002 SCC 8; Grant v. Torstar Corp.
[2009] 3 S.C.R 640, [2009] S.C.J. No. 61, 2009 SCC 61

[46] The explicit recognition of a right to privacy as
underlying specific Charter rights and freedons, and the
principle that the comon | aw shoul d be devel oped in a manner
consistent wwth Charter val ues, supports the recognition of a
civil action for damages for intrusion upon the plaintiff's
secl usion: see John D.R Craig, "lnvasion of Privacy and
Charter Values: The Common-Law Tort Awakens" (1997), 42 MG I
L.J. 355.

(d) Legislation
(1) Acts relating to private information

[47] The federal and Ontario governnents have enacted a
conpl ex | egislative framework addressing the issue of privacy.
[ page256] These include Personal Information Protection and
El ectroni ¢ Docunents Act, S.C. 2000, c. 5 ("PIPEDA"); Personal
Health Information Protection Act, 2004, S.O 2004, c. 3, Sch.

A, Freedom of Information and Protection of Privacy Act, R S. O

1990, c¢. F.31; Municipal Freedom of Information and Protection
of Privacy Act, RS O 1990, c. M56; Consuner Reporting Act,
R S. O 1990, c. C. 33.

[48] Tsige argues that it is not open to this court to adapt
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the comon law to deal with the invasion of privacy on the
ground that privacy is already the subject of legislation in
Ontario and Canada that reflects carefully considered economc
and policy choices. It is submtted that expanding the reach of
the common law in this area would interfere with these
carefully crafted regimes and that any expansion of the |aw
relating to the protection of privacy should be left to
Parliament and the |egislature.

[49] | am not persuaded that the existing | egislation
provi des a sound basis for this court to refuse to recognize
the emerging tort of intrusion upon seclusion and deny Jones a
remedy. In ny view, it would take a strained interpretation to
infer fromthese statutes a legislative intent to supplant or
halt the devel opnent of the common law in this area: see Robyn
Bell, "Tort of Invasion of Privacy -- Has its Tine Finally
Come?" in Archibald and Cochrane, eds., Annual Review of C vi
Litigation (Toronto: Carswell, 2005), at p. 225.

[50] PIPEDA is federal legislation dealing with

"organi zations" subject to federal jurisdiction and does not
speak to the existence of a civil cause of action in the
province. While BMOis subject to PIPEDA, there are at | east
three reasons why, in nmy view, Jones should not be restricted
to the remedy of a PIPEDA conpl ai nt agai nst BMO. First, Jones
woul d be forced to | odge a conpl ai nt agai nst her own enpl oyer
rat her than agai nst Tsige, the wongdoer. Second, Tsige acted
as a rogue enployee contrary to BMJO s policy and that may

provide BMO wth a conplete answer to the conplaint. Third, the

remedi es avail abl e under PI PEDA do not include damages, and it
is difficult to see what Jones would gain fromsuch a
conpl ai nt.

[51] The Ontario legislation essentially deals with freedom
of information and the protection of certain private
information with respect to governnment and ot her public
institutions. Like PIPEDA, it has nothing to do with private
rights of action between individuals.

(1i) Provincial Privacy Acts

[ 52] Four conmon | aw provinces currently have a statutorily
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created tort of invasion of privacy: British Col unbi a,

[ page257] Privacy Act, R S.B.C. 1996, c. 373; Manitoba,

Privacy Act, RS M 1987, c. P125; Saskatchewan, Privacy Act,

R S. S 1978, c. P-24; and Newfoundl and, Privacy Act, R S N L.
1990, c. P-22. Al four Privacy Acts are simlar. They
establish a limted right of action, whereby liability wll
only be found if the defendant acts wilfully (not a requirenent
in Manitoba) and wthout a claimof right. Mreover, the nature
and degree of the plaintiff's privacy entitlenent is
circunscri bed by what is "reasonable in the circunstances".

[ 53] Under Quebec law, the right to privacy is explicitly
protected both by arts. 3 and 35-37 of the Civil Code of
Qubec, S.Q 1991, c. 64 and by s. 5 of the Charter of Human

Ri ghts and Freedons, R S. Q c¢. C12. See Robbins v. Canadi an
Broadcasting Corp. (1957), 12 D.L.R (2d) 37 (Que. S.C.); Aubry
v. ditions Vice-Versa, [1998] 1 S.C. R 591, [1998] S.C.J. No.
30; H Patrick denn, "The Right to Privacy in Quebec Law' in
Dal e G bson, ed., Aspects of Privacy Law. Essays in Honour of
John M Sharp (Toronto: Butterworths, 1980), at ch. 3.

[54] Significantly, however, no provincial |egislation
provides a precise definition of what constitutes an invasion
of privacy. The courts in provinces with a statutory tort are
left with nore or less the same task as courts in provinces
W t hout such statutes. The nature of these acts does not
indicate that we are faced with a situation where sensitive
policy choices and decisions are best left to the |egislature.
To the contrary, existing provincial |egislation indicates that
when the | egi sl atures have acted, they have sinply proclained a
sweeping right to privacy and left it to the courts to define
the contours of that right.

(e) Oher jurisdictions
(1) United States

[ 55] As al ready indicated, npbst Anerican states have
recogni zed a right of action for invasion of privacy rights as
defined by the four categories identified by Prosser and now
adopt ed by the Restatenent.

[ 56] Cenerally speaking, to make out cause of action for
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i ntrusion upon seclusion, a plaintiff nust show

(1) an unauthorized intrusion;

(2) that the intrusion was highly offensive to the reasonabl e
per son;

(3) the matter intruded upon was private; and [ page258]

(4) the intrusion caused angui sh and suffering.

See WIlliam Prosser, Law of Torts, 4th ed. (West Publishing

Conpany, 1971), at pp. 808-12.

[57] The first elenent indicates that the tort focuses on the
act of intrusion, as opposed to dissem nation or publication of
informati on: Roe v. Cheyenne M. Conf. Resort, Inc., 124 F.3d
1221 (10th Cr. 1997), at p. 1236 F.3d. The focus of the court
in determning whether this elenent is satisfied is on "the
type of interest involved and not the place where the invasion
occurs": Evans v. Detlefsen, 857 F.2d 330 (6th Cr. 1988), at
p. 338 F. 2d.

[58] Wth regard to the second el enent, factors to be
considered in determ ning whether a particular action is highly
of fensive include the degree of intrusion, the context, conduct
and circunstances of the intrusion, the tortfeasor's notives
and objectives and the expectations of those whose privacy is
i nvaded: see J.D. Lee and Barry A. Lindahl, Mddern Tort Law
Liability & Litigation, 2nd ed., |ooseleaf (Wst G oup, 2002),
at 48: 6.

[59] In determning the third elenent, the plaintiff nust
establish that the expectation of seclusion or solitude was
obj ectively reasonable. The courts have adopted the two-prong
test used in the application of the Fourth Anendment of the
United States Constitution. The first step is denonstrating an
actual subjective expectation of privacy, and the second step
asks if that expectation is objectively reasonable: Katz v.
United States, 389 U.S. 347, 88 S. &. 507 (1967), at p. 361
U. S.

[60] The fourth el ement has received considerably |ess
attention as angui sh and suffering are generally presuned once
the first three el enents have been establi shed.

(11) Commonweal th jurisdictions
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[61] In England, privacy is expressly protected by art. 8 of
t he Convention for the Protection of Human Ri ghts and
Fundanent al Freedons, 4 Novenber 1950, 213 U.N.T.S. 221 at 223,
i ncorporated by the Human Ri ghts Act 1998 (U. K. ), 1998 c. 42:
"Everyone has the right to respect for his private and
famly life, his hone and his correspondence."” However, the
House of Lords held in Wainwight v. Home O fice, [2003] UKHL
53, [2003] 4 AIl EER 969 (H L.), at para. 31, that while
privacy may be "a val ue which underlies the existence of a rule
of law (and may point the direction in which the | aw should
devel op)", privacy is not "a principle of lawin itself"
capabl e of supporting a private lawright if action for
damages. Yet the next year, in Canpbell v. MaN Ltd., [2004]
UKHL 22, [2004] 2 A.C. 457 (H L.), the House of Lords granted
an injunction to restrain on grounds of breach [page259] of
confidence publication of newspaper stories and phot ographs of
a supernodel |eaving a drug addiction treatnment facility. Lord
Hof f man hel d, in Canpbell, at para. 51, that the tort of breach
of confidence had evolved into a formof privacy protection,
described by the court as a tort of m suse of private

i nformation:

[ T] he new approach takes a different view of the underlying
val ue which the law protects. Instead of the cause of action
bei ng based upon the duty of good faith applicable to
confidential personal information and trade secrets alike, it
focuses upon the protection of human autonony and dignity

-- the right to control the dissem nation of information
about one's private life and the right to the esteem and
respect of people.

[62] The refornul ated action for breach of confidence has
been held to enbrace damages clains to protect privacy
interests that would easily fall within the intrusion upon
secl usion category: see Misely v. News G oup Newspapers Ltd.,

[ 2008] EWHC 1777, [2008] Al EER (D) 322 (QB.), at para.

7: "[t]he law now affords protection to information in respect
of which there is a reasonabl e expectation of privacy, even in
ci rcunst ances where there is no pre-existing relationship
giving rise of itself to an enforceable duty of confidence".
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[63] In Lenah Gane Meats Pty Ltd v. Australian Broadcasting
Corp., [2001]] HC A 63, 185 AL.R 1 (H C Aust.), the High
Court of Australia expressly left the door open to the
recognition of a cormon law right to privacy despite earlier
authority to the contrary. This was applied in G osse v.
Purvis, [2003] QD.C. 151, Aust. Torts Reports 81-706, where
the elenments for the tort were found to be
(1) awlled act by the defendant;

(2) which intrudes upon the privacy or seclusion of the
plaintiff;

(3) in a manner which woul d be considered highly offensive to a
reasonabl e person of ordinary sensibilities; and

(4) which causes the plaintiff detrinent in the formof nental
psychol ogi cal or enotional harmor distress or which
prevents or hinders the plaintiff from doing an act which
she is lawmfully entitled to do.

[64] In Hosking v. Runting, [2004] NzCA 34, [2005] 1 NZLR 1
(C. A), the New Zeal and Court of Appeal recogni zed a conmobn
law tort of breach of privacy that is separate and distinct
fromthe tort of breach of confidence. Al though the court
di sm ssed the claimon the nerits, the majority judgnent
confirmed the existence of a privacy tort in New Zeal and
dealing with wongful [page260] publication of private facts to
address publicity that is (at para. 126) "truly humliating and
di stressful or otherwi se harnful". The elenments of the tort
were described, at para. 117:

1. The existence of facts in respect of which there is a
reasonabl e expectation of privacy; and

2. Publicity given to those private facts nust be consi dered
hi ghly offensive to an objective reasonabl e person.

2. Defining the tort of intrusion upon seclusion
(a) Introduction

[65] In my view, it is appropriate for this court to confirm
the existence of a right of action for intrusion upon
secl usi on. Recognition of such a cause of action would anmount
to an increnental step that is consistent with the role of this

2012 ONCA 32 (CanLli)



court to develop the comon |aw in a nmanner consistent with the
changi ng needs of society.
(b) Rationale

[66] The case law, while certainly far from concl usive,
supports the existence of such a cause of action. Privacy has
| ong been recogni zed as an inportant underlying and ani mating
val ue of various traditional causes of action to protect
personal and territorial privacy. Charter jurisprudence
recogni zes privacy as a fundanental value in our |aw and
specifically identifies, as worthy of protection, a right to
i nformational privacy that is distinct from personal and
territorial privacy. The right to informational privacy closely
tracks the sanme interest that would be protected by a cause of
action for intrusion upon seclusion. Many | egal scholars and
writers who have considered the issue support recognition of a
right of action for breach of privacy: see, e.g., P. Wnfield,
"Privacy" (1931), 47 Law Q Rev. 23; D. G bson, "Conmon Law
Protection of Privacy: What to do Until the Legislators Arrive"
in Lewis Klar, ed., Studies in Canadian Tort Law (Toronto:
Butterworths, 1977) 343; Robyn M Ryan Bell, "Tort of I|nvasion
of Privacy -- Has its Tinme Finally Conme?" in Todd Archibald and
M chael Cochrane, eds., Annual Review of Cvil Litigation
(Toronto: Carswell, 2005) 225; Peter Burns, "The Law and
Privacy: The Canadi an Experience" (1976), 54 Can. Bar Rev. 1;
John D.R Craig, "lnvasion of Privacy and Charter Values: The
Common- Law Tort Awakens" (1997), 52 MG Il L.J. 355

[67] For over 100 years, technol ogical change has notivated
the legal protection of the individual's right to privacy. In
nmodern times, the pace of technol ogi cal change has accel erated
exponentially. Legal scholars such as Peter Burns have witten
[ page261] of "the pressing need to preserve 'privacy' which
is being threatened by science and technology to the point of
surrender": "The Law and Privacy: the Canadi an Experience", at
p. 1. See, also, Alan Westin, Privacy and Freedom ( New York:

At heneum 1967). The Internet and digital technol ogy have
brought an enornous change in the way we conmuni cate and in our
capacity to capture, store and retrieve information. As the
facts of this case indicate, routinely kept electronic

dat abases render our nost personal financial information
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vul nerable. Sensitive information as to our health is simlarly
avail abl e, as are records of the books we have borrowed or
bought, the novies we have rented or downl oaded, where we have
shopped, where we have travelled and the nature of our

comuni cations by cell phone, e-nmail or text nessage.

[68] It is wthin the capacity of the comobn |law to evolve to
respond to the probl em posed by the routine collection and
aggregation of highly personal information that is readily
accessible in electronic form Technol ogi cal change poses a
novel threat to a right of privacy that has been protected for
hundreds of years by the common | aw under various gui ses and
that, since 1982 and the Charter, has been recognized as a
right that is integral to our social and political order.

[69] Finally, and nost inportantly, we are presented in this
case with facts that cry out for a renedy. Wile Tsige is
apol ogetic and contrite, her actions were deliberate, prolonged
and shocki ng. Any person in Jones' position would be profoundly
di sturbed by the significant intrusion into her highly personal
information. The discipline adm nistered by Tsige's enpl oyer
was governed by the principles of enploynment |aw and the
interests of the enployer and did not respond directly to the
wong that had been done to Jones. In ny view, the law of this
provi nce would be sadly deficient if we were required to send
Jones away w thout a |egal renedy.

(c) Elenents

[70] I would essentially adopt as the el enents of the action
for intrusion upon seclusion the Restatenent (Second) of Torts
(2010) fornmul ation which, for the sake of convenience,
repeat here:

One who intentionally intrudes, physically or otherw se, upon
the seclusion of another or his private affairs or concerns,
is subject to liability to the other for invasion of his
privacy, if the invasion would be highly offensive to a
reasonabl e person.

[ 71] The key features of this cause of action are, first,
that the defendant's conduct nust be intentional, w thin which
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| woul d [ page262] include reckless; second, that the defendant
nmust have invaded, w thout |awful justification, the
plaintiff's private affairs or concerns; and third, that a
reasonabl e person would regard the invasion as highly offensive
causing distress, humliation or angui sh. However, proof of
harmto a recogni zed econom c interest is not an elenent of the
cause of action. | return below to the question of damages, but
state here that | believe it inportant to enphasize that given
the intangi ble nature of the interest protected, damages for
i ntrusion upon seclusion will ordinarily be nmeasured by a
nodest conventional sum

(d) Limtations

[ 72] These elenents nmake it clear that recognizing this cause
of action will not open the floodgates. A claimfor intrusion
upon seclusion will arise only for deliberate and significant
i nvasi ons of personal privacy. Cains fromindividuals who are
sensitive or unusually concerned about their privacy are
excluded: it is only intrusions into matters such as one's
financial or health records, sexual practises and orientation,
enpl oynment, diary or private correspondence that, viewed
objectively on the reasonabl e person standard, can be descri bed
as highly offensive.

[73] Finally, clains for the protection of privacy may give
rise to conpeting clains. Forenost are clainms for the
protection of freedom of expression and freedom of the press.
As we are not confronted with such a conpeting cl ai m here,
need not consider the issue in detail. Suffice it to say, no
right to privacy can be absolute and many clains for the
protection of privacy will have to be reconciled wth, and even
yield to, such conpeting clainms. A useful anal ogy may be found
in the Suprenme Court of Canada's el aboration of the common | aw
of defamation in Grant v. Torstar where the court held, at
para. 65, that "[w] hen proper weight is given to the
constitutional value of free expression on matters of public
interest, the balance tips in favour of broadening the defences
avail able to those who communicate facts it is in the public's
interest to know. "

3. Damages
(a) Introduction
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[ 74] As | have indicated, proof of actual loss is not an
el emrent of the cause of action for intrusion upon seclusion.
However, the question necessarily arises: what is the
appropriate approach to danmages in cases, |like the present,
where the plaintiff has suffered no pecuniary |oss? [page263]

[ 75] Where the plaintiff has suffered no provabl e pecuniary
| oss, the damages fall into the category of what Professor
St ephen M Waddans, The Law of Damages, | oosel eaf (Toronto:
Canada Law Book, 2011), at para. 10.50, describes as "synbolic"
and others have | abelled as "noral" damages: see Dul ude v.
Canada, [2000] F.C.J. No. 1454, 192 D.L.R (4th) 714 (C A), at
para. 30. They are awarded "to vindicate rights or synbolize
recognition of their infringenent": Waddans, at para. 10.50.
agree with Prof. Waddans' observation that a conventional range
of damages is necessary to maintain "consistency,
predictability and fairness between one plaintiff and anot her”

[ 76] CGuidance in determ ning an appropriate range of damages
can be gleaned fromexisting case law fromOntario as well as
fromthe provinces where there is a statutory cause of action.

(b) Damages under Ontario case | aw

[ 77] Al'though the tort of intrusion upon exclusion has not
been fully recognized in Ontario | aw, several cases award
damages for invasion of privacy in conjunction with, or under
the head of, a traditional tort such as nui sance or trespass.
These clains typically involve intangi ble harmsuch as hurt
feelings, enbarrassnent or nental distress, rather than damages
for pecuniary |osses. | attach, as Appendix A a summary of
t hese cases and the damages awarded and will briefly discuss
the facts of sone of those cases here.

[ 78] In Saccone v. Or, the court found that the proven
damages were mnimal; the plaintiff had not Iost his job or
suffered any material |oss. However, acknow edging that the
plaintiff's privacy was invaded and that he was enbarrassed and
felt that his confidence had been betrayed, the court awarded
damages in the anount of $500. Similarly, in Provincial
Partitions Inc. v. Ashcor Inplant Structures Ltd., [1993] O J.
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No. 4685, 50 CP.R (3d) 497 (Gen. Div.), the judge found that
t he defendant commtted the tort of nuisance by invasion of
privacy through abuse of tel ephone conmuni cati ons when they
called the plaintiff, a conpetitor conpany, dozens of tines.
The judge awarded only $500 agai nst each defendant and because
t he defendants had al ready ceased pl aci ng the phone calls, the
judge declined to provide injunctive relief.

[79] In Roth v. Roth, the plaintiff clainmed $100,000 in
damages for intimdation, harassnent and invasion of privacy,
in addition to approximately $400,000 in additional danmages for
other tortious acts. The judge found that because the various
causes of action overl apped, danmages were best addressed as a
lunmp sumand that the plaintiff was entitled to aggravated
[ page264] danmges. Despite the |lack of evidence of actua
physi cal or psychol ogical harm the plaintiff was awarded the
sum of $20, 000.

[ 80] MacKay v. Buelow, [1995] O J. No. 867, 24 C.C L. T. (2d)
184 (Gen. Div.) involved a famly |law dispute in which the
def endant had harassed his ex-wife over a period of four
mont hs. He continuously called her, stal ked her on several
occasions, threatened to kill her and threatened to kidnap
their child and take her to another country. The trial judge
found that the plaintiff was entitled to a renmedy for the [at
para. 17] "cal cul ated, devilishly creative and entirely
repr ehensi bl e conduct by the defendant” and awarded $25, 000
general damages, $15, 000 aggravated danages, $15,000 punitive
damages, together with special damages and a significant award
for the future nedical care she would require.

(c) Damages under provincial |egislation

[ 81] The four provincial privacy acts do not require proof of
damage as an el enent of the cause of action. The Manitoba
Privacy Act, however, is the only statute that provides
specific guidance with regard to the determ nation of damages:

Consi derations in awardi ng damges

4(2) In awardi ng danages in an action for a violation of
privacy of a person, the court shall have regard to all the
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ci rcunst ances of the case including

(a) the nature, incidence and occasion of the act,
conduct or publication constituting the violation
of privacy of that person;

(b) the effect of the violation of privacy on the
heal th, welfare, social, business or financial
position of that person or his famly;

(c) any rel ationship, whether donestic or otherw se,
between the parties to the action;

(d) any distress, annoyance or enbarrassnent suffered
by that person or his famly arising fromthe
viol ation of privacy; and

(e) the conduct of that person and the defendant, both
before and after the comm ssion of the violation of
privacy, including any apol ogy or offer of anmends
made by the defendant.

[ 82] The other provincial statutes |eave this determ nation
to judicial discretion. The case | aw, however, denonstrates
that courts frequently consider the sanme factors enunerated in
t he Mani toba Act. Appendi x B contains a summary of these cases,
nmostly fromBritish Col unbi a.

[ 83] Absent proof of actual pecuniary |oss, the awards are,
for the nost part, nodest. For exanple, in Heckert v. 5470

| nvestments Ltd., [2008] B.C. J. No. 1854, 2008 BCSC 1298, 299
D.L.R (4th) 689, [page265] the judge noted [at para. 148] that
the only evidence regardi ng danages were "Ms. Heckert's general
statenents that she felt stressed and needed to see her
chiropractor and acupuncturist for additional visits". The
judge still found that Ms. Heckert's |l andlord had i nvaded her
privacy by installing close inmging caneras in the hallway
out si de of her door, but that the |lack of medical evidence
meant that the award could be not nore than nom nal damages of
$3, 500.
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[ 84] Egregious conduct, however, has attracted awards of
aggravat ed danmages. In Watts v. Klaent, [2007] B.C J. No. 980,
2007 BCSC 662, 71 B.C.L.R (4th) 362, the plaintiff was
term nated from her job when her next door neighbour, the
def endant, recorded her phone calls and after discovering she
was perpetrating fraud agai nst her conpany, reported this to
her enployer. The plaintiff clainmed general damages for
enotional pain and suffering, |loss of enjoynent of life and
dimnution of her reputation as well as punitive or exenplary
damages for the invasion of privacy. |In assessing the quantum
of damages, the judge considered the degree to which the
plaintiff's life was destroyed follow ng the invasion of

privacy -- notably the term nation of her enploynment, the need
to seek psychol ogi cal care for depression and post-traumatic
stress disorder -- and weighed this against the plaintiff's own

m sconduct. The judge awarded [at para. 68] $30, 000, including
aggravat ed danmages for the "substantial degree of suffering
experienced by the plaintiff".

[ 85] The benchmark case for exenplary or punitive damages for
an invasion of privacy under the British Colunbia regine is

Mal colmv. Flem ng, [2000] B.C.J. No. 2400, 2000 Carswel | BC
1316 (S.C.). The defendant, the plaintiff's landlord, installed
a video canera in the plaintiff's apartnment and recorded her in
vari ous stages of undress in her bathroom and bedroom The
j udge awarded punitive damages of $35,000 in addition to
$15,000 in general damages. In determ ning the figure for
punitive damages the judge considered such factors as the
intimate | ocation of the invasion, the relationship between the
parties as landlord and tenant as having a high expectation of
privacy, the substantial preneditation and planning, the
additional humliation of discovery prior to trial, the fact
that a permanent record of the violation existed creating the
potential for future enbarrassnent and the fact that there was
no ot her means of punishnment as there was no crimnal act
per petrat ed.

[ 86] O her cases have awarded punitive damages in
consideration of society's abhorrence of the defendant's
actions, a lack of renorse on the part of the defendant and the
desire to pronote specific deterrence: see [page266] Watts v.
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Klaenmt; Lee v. Jacobson; Wber v. Jacobson, [1992] B.C. J. No.
132, 87 D.L.R (4th) 401 (S.C.), revd [1994] B.C.J. No. 2459,
120 D.L.R (4th) 155 (C A ). In Hollinsworth v. BCTV, a
di vision of Westcom TV Group Ltd., [1996] B.C. J. No. 2638, 34
CCL.T. (2d) 95 (S.C), affd [1998] B.C. J. No. 241, 1998
B.C.CA 304 (CA), for exanple, the court assessed the
plaintiff's damages for both breach of confidentiality and for
t he i nvasion of privacy at $15,000. The court there noted, at
para. 27 (S.C ), that these damages were higher than usual for
breaches of the Privacy Act in consideration of the
"reprehensi bl e conduct” of the defendant. In Hollinsworth,
the defendant lied to a reporter, saying that he had consent to
use a videotape of the plaintiff undergoing surgery to treat
bal dness. The video was then aired during a news broadcast.
(d) Determ ning the quantum of damages

[87] In nmy view, damages for intrusion upon seclusion in
cases where the plaintiff has suffered no pecuniary |oss should
be nodest but sufficient to mark the wong that has been done.
| would fix the range at up to $20,000. The factors identified
in the Manitoba Privacy Act, which, for convenience, |
summari ze again here, have al so energed fromthe deci ded cases
and provide a useful guide to assist in determning where in
the range the case falls:

(1) the nature, incidence and occasion of the defendant's
wrongful act;

(2) the effect of the wong on the plaintiff's health, welfare,
soci al, business or financial position;

(3) any rel ationship, whether donestic or otherw se, between
the parties;

(4) any distress, annoyance or enbarrassnent suffered by the
plaintiff arising fromthe wong; and

(5) the conduct of the parties, both before and after the
wrong, including any apol ogy or offer of anends nade by the
def endant .

[88] | would neither exclude nor encourage awards of

aggravated and punitive damages. | woul d not exclude such
awards as there are bound to be exceptional cases calling for
exceptional renedies. However, | would not encourage such

awards as, in ny view, predictability and consistency are
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paranount values in an area where synbolic or noral damages are
awar ded and absent truly exceptional circunstances, plaintiffs
shoul d be held to the range | have identified. [page267]

3. Application to this case

[89] It is nmy viewthat, in this case, Tsige commtted the
tort of intrusion upon seclusion when she repeatedly exam ned
the private bank records of Jones. These acts satisfy the
el ements laid out above: the intrusion was intentional, it
anmounted to an unlawful invasion of Jones' private affairs, it
woul d be viewed as highly offensive to the reasonabl e person
and caused distress, humliation or anguish.

[90] In determ ning damages, there are a nunber of factors to
consi der. Favouring a higher award is the fact that Tsige's
actions were deliberate and repeated and arose froma conpl ex
web of donestic arrangenents likely to provoke strong feelings
and aninosity. Jones was understandably very upset by the
intrusion into her private financial affairs. On the other
hand, Jones suffered no public enbarrassnent or harmto her
health, welfare, social, business or financial position and
Tsi ge has apol ogi zed for her conduct and nade genui ne attenpts
to make anmends. On balance, | would place this case at the m d-
point of the range | have identified and award danages in
t he ampunt of $10, 000. Tsige's intrusion upon Jones' secl usion,
this case does not, in ny view, exhibit any exceptional quality
calling for an award of aggravated or punitive danmages.

| ssue 2. Did the notion judge err with respect to costs?

[91] As | would set aside the judgnent in favour of Tsige and
grant judgnent in favour of Jones, it is not necessary for ne
to consider Jones' contention that the notion judge erred in
hi s costs award.

Di sposition

[92] Accordingly, | would allow the appeal, set aside the
summary judgnent dismssing the action and in its place
substitute an order granting summary judgnment in Jones' favour
for damages in the amount of $10, 000.
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[93] Both parties have filed bills of costs asking for
significant awards. In ny view, it is appropriate to take into
account the novel issue raised by this case which has clearly
broken new ground. There is discretion to depart fromthe usual
order in cases of novelty. In ny view, in the unusual
circunstances of this case, the parties should bear their own
costs throughout and I would nake no order as to costs.

Appeal all owed. [page268]
Appendi x A: Ontari o damage awards
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Appendi x B: Damage awards under provinci al
privacy |egislation
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