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Our Middle East Tax Newsletter aims to provide you with regular updates, 
insights and practical guidance on the tax implications of doing business in the 
region. In this issue, we put a spotlight on the key considerations for a transfer 
of business in the UAE, and summarize the most recent tax-related 
developments from across the Gulf Cooperation Council (GCC). 

 
FTA issues Public Clarification on transfer of business in 
the UAE  
 
The UAE Federal Tax Authority (FTA) has published Public Clarification 
VATP015 on the key considerations for a transaction to qualify as a transfer of 
business in the UAE. As a transfer of business is outside the scope of VAT, 
qualified transactions will have implications for both the seller and the buyer. 
Although Public Clarifications merely reflect the view of the FTA (from the 
inception of VAT, e.g. 1 January 2018) and are not binding, they provide useful 

guidance on how the FTA interprets the legislation1. 
 
 

Asset sale vs share sale 
 
It is important to differentiate between a sale of shares and a sale of assets 
from a VAT perspective. 
 
While a sale of shares is not subject to VAT, a sale of assets is, in principle, 
subject to VAT at the standard rate of 5%, unless:  
 

 The zero rate applies (for example, for medical equipment);  

 An exemption applies (for example, the sale of bare land);  

 The sale takes place between members of the same VAT group; or  

                                                      
1 Under Federal Decree-Law No. (8) of 2017, the transfer of whole or an independent part of a Business 

from a Person to a Taxable Person for the purposes of continuing the Business that was transferred is 

considered outside the scope of VAT. 

Upcoming events 

 

Baker McKenzie Annual Tax 
Seminar 
18 September 2019 
London, UK 
Contact: Karis Berthier 
 
Baker McKenzie Financial Services 
Briefing - Middle East Tax 
5 November 2019, Geneva 
6 November 2019, Zurich 
 
Baker McKenzie TPT Conference 
6-7 November 2019 
Paris, France 
Contact: Rosie Slade 

https://www.tax.gov.ae/-/media/Files/FTA/links/Public-Clarification/VATP015---TOGC---18-07-2019.pdf
https://www.tax.gov.ae/-/media/Files/FTA/links/Public-Clarification/VATP015---TOGC---18-07-2019.pdf
mailto:Karis.Berthier@Bakermckenzie.com
mailto:rosie.slade@bakermckenzie.com
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 The sale of assets qualifies as a transfer of business that is outside the 
scope of VAT. 

 

Transfer of business 

 
The FTA has now clarified its view on the three conditions required for a sale of 
assets to qualify as a transfer of business. 
 
1.     The assets must constitute a business (as a whole or part). 
 
The transferred assets must effectively give the buyer the possession of the 
whole or part of a business, where that part is capable of operating separately. 
All the assets and liabilities that are necessary for the continued operation of 
the business must be transferred to the buyer. Although the FTA does not 
seem to take into account the assets of the buyer in determining the transfer of  
business. For example, even if the buyer has adequate employees to continue 
the business, it appears that the FTA will still require the transfer of the seller's 
employees in order for the sale to qualify as a transfer of business. 
 
In addition the transfer of assets does not qualify as a transfer of business if the 
business has yet to commence or if the business has ceased its activities. The 
FTA does not explain how such transfers can be qualified but considering the 
business does not exist at the time of transfer, the transfer of assets should be 
outside the scope of VAT (unless the ceased or new business is part of a wider 
business whereby the normal VAT rules would apply). Only supplies made by 
an existing business are within the scope of VAT. 
 
2.     The transfer of assets must be made to a taxable person. 
 
Any of the following conditions must be in effect on the date of transfer: 
 

 The buyer is registered for VAT; 

 The buyer is required to be registered under the mandatory registration 
rules and has applied for registration to the FTA; or 

 The buyer has applied for voluntary registration and the FTA has 
accepted the application. 

 
Difficulties may arise when a new company is used to buy the assets, as it 
would need to make sure that it has all the required documents to apply for 
VAT registration before the transfer takes place. 
 
3.     The buyer must intend to continue the business. 
 
The buyer’s intention must be genuine and must be to carry out the same kind 
of business. Although the FTA has not indicated a specific timeframe, a short 
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or temporary closure of the business immediately after the transfer is 
permissible if it is necessary to prepare the business for operation under the 
new ownership. 
 

VAT liability 
 
The seller is responsible for the correct VAT treatment of the transfer of assets. 
If it is incorrectly treated as a transfer of business, the seller is liable for the 
VAT on the purchase price. Since the treatment as a transfer of business 
depends on conditions to be satisfied by the buyer, it is important that the buyer 
agrees in writing that it will continue the business and provides proof that it is 
registered for VAT (or applied for registration). The seller remains liable for the 
tax obligations incurred during its ownership of the business and the underlying 
assets. 
 
Treating a sale of assets as a transfer of business is not optional; if the transfer 
qualifies as such, it should be treated outside the scope of VAT. Therefore, if 
the transfer is incorrectly treated as being subject to VAT, the seller is not 
entitled to recover the VAT. 
 
Parties should therefore agree on a mechanism to correct the VAT treatment in 
case the transfer has not been treated correctly. 
 

VAT recovery of deal related cost 
 
Both the seller and the buyer may incur significant deal related costs and VAT 
on top of that. The VAT recovery position of the seller depends on the nature of 
the transaction (share sale vs asset sale vs transfer of business) and the 
location of the buyer. The buyer should be entitled to recover the input tax as 
residual VAT. 
 
VAT recovery on deal related cost is a contentious topic resulting to many 
litigation cases in other VAT jurisdictions, especially in cases where the deal is 
cancelled and there is no supply against which to recover the VAT. 
Unfortunately, the Public Clarification is silent on the VAT recovery position of 
deal related costs. 
 
Planning points 
 

 Parties should consider the VAT implications of the transaction (share 
sale vs asset sale) and whether it qualifies as a transfer of business. An 
asset sale qualifies as a transfer of business if: i) the assets constitute a 
whole or part of a business; ii) the buyer is registered for VAT or has 
applied for registration; and iii) the buyer intends to continue the business. 
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 Although the FTA has provided useful guidance, the treatment as transfer 
of business depends on the facts and circumstances of the transaction. 
Parties should therefore agree on a mechanism to correct the VAT 
treatment of the transaction in case. 
 

 Parties should consider the VAT recovery of deal related costs. 
 
 
 

Around the GCC  
 
Kingdom of Saudi Arabia (KSA) 
 

 Under the amended KSA Implementing Regulations, non-residents are no 
longer required to appoint a tax representative and the criteria to apply 
the zero rate of VAT on export services have been relaxed. Read more. 

 
United Arab Emirates (UAE) 
 

 The FTA has published Public Clarifications on Importation of Goods by 
Agents, Disbursements and Reimbursements, and Option Premiums.  

 

 The Al Hamra, Al Ghail and Al Hulaila industrial zones are now regarded 
as Designated Zones effective from 4 July 2019.  

 
 
For previous editions of the Middle East Tax Newsletter and other resources, 
you can visit our Middle East Insights blog and GCC VAT website: 

 http://me-insights.bakermckenzie.com/ 
 http://www.bakermckenzie.com/en/insight/publications/2017/10/doing-

business-gulf-vat-regime 

To speak to us in relation to any tax issues in the Middle East, please feel 
free to contact one of the lawyers below, or your usual Baker McKenzie 
contact. 

 
 
 
 
 
 

  

https://www.uqn.gov.sa/articles/1564007194177084700/
https://www.tax.gov.ae/-/media/Files/FTA/links/Public-Clarification/VATP012---Importation-of-goods-by-agents.pdf
https://www.tax.gov.ae/-/media/Files/FTA/links/Public-Clarification/VATP012---Importation-of-goods-by-agents.pdf
https://www.tax.gov.ae/-/media/Files/FTA/links/Public-Clarification/VATP013---Disbursements-and-Reimbursements.pdf
https://www.tax.gov.ae/-/media/Files/FTA/links/Public-Clarification/VATP014---Public-clarification---Option-premiums.pdf
https://www.tax.gov.ae/-/media/Files/FTA/links/Legislation/VAT/Designated-Zones---11-07-2019-Latest.pdf
http://me-insights.bakermckenzie.com/
http://www.bakermckenzie.com/en/insight/publications/2017/10/doing-business-gulf-vat-regime
http://www.bakermckenzie.com/en/insight/publications/2017/10/doing-business-gulf-vat-regime
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www.bakermckenzie.com 
 
 

 

Abu Dhabi 
Level 8, Al Sila Tower 
Abu Dhabi Global Market Square 
Al Maryah Island 
P.O. Box 44980 
Abu Dhabi, UAE 
 
T: +9712 6123700 
F: +9712 6581811 

 Dubai - Business Bay 
Level 14, O14 Tower 
Al Abraj Street 
Business Bay 
P.O. Box 2268 
Dubai, UAE 
 
T: +9714 4230000 
F: +9714 4479777 

 Dubai - DIFC 
Level 3, Tower 1 
Al Fattan Currency  House 
DIFC 
P.O. Box 2268 
Dubai, UAE 
 
T: +9714 4230005 
F: +9714 4479777 

 
 
 

 
 
Contacts 
 

 
 
  
 

 
 

  

 
 

 

 

 

 

 

 

 

      

Reggie Mezu 
Baker McKenzie Habib Al Mulla 
Senior Special Counsel, Tax, UAE 
Reggie.Mezu@ 
bakermckenzie.com 

 

Bastiaan Moossdorff 
Baker McKenzie Habib Al Mulla 
Senior Tax Adviser, UAE 
Bastiaan.Moossdorff@ 
bakermckenzie.com 

 

Laya Aoun-Hani 
Baker McKenzie Habib Al Mulla 
Senior Associate, Tax, UAE 
Laya.Aoun@ 
bakermckenzie.com 

 

 

    

     

     

     

     

Baker & McKenzie Habib Al Mulla is a member firm of Baker & McKenzie International, a Swiss Verein with member law firms around the world.  In accordance with the common terminology used in 
professional service organizations, reference to a "partner" means a person who is a partner, or equivalent, in such a law firm.  Similarly, reference to an "office" means an office of any such law firm.  This may 
qualify as “Attorney Advertising” requiring notice in some jurisdictions.  Prior results do not guarantee a similar outcome. 
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