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U.S. International Trust Reporting and Planning

By Glenn G. Fox and Paul DePasquale

. Introduction

This article discusses the various regimes established
by Congress and the Department of the Treasury to com-
bat avoidance of U.S. income taxation through the use of
foreign trusts and offshore accounts. The circumstances
are outlined under which a foreign trust, be it outbound
or inbound, is deemed a grantor or nongrantor trust for
U.S. tax purposes, and the U.S. income tax implications
with regard to each are described. An overview is also
provided of the so-called “throwback rules,” which pre-
vent U.S. persons from using foreign nongrantor trusts to
accumulate income without current income tax.

In addition, the U.S. reporting requirements regard-
ing distributions to a U.S. person from a foreign trust and
gifts to a U.S. person from a foreign person, and the rules
governing the nature and imposition of penalties for
failure to comply with the U.S. reporting requirements,
are outlined. U.S. reporting requirements with regard to
foreign accounts in which a U.S. person has a financial in-
terest or signature authority, and a foreign trust in which
a U.S. person has an interest, are also delineated, and the
rules governing the nature and imposition of penalties
for failure to comply with these U.S. reporting require-
ments are outlined. Finally, the reporting and withhold-
ing rules under FATCA as they relate to foreign trusts are
discussed.

II. U.S. Income Taxation of Foreign Trusts and
Their U.S. Beneficiaries

A trust will be considered a U.S. person if a court
within the U.S. is able to exercise primary supervision
over the administration of the trust (the “court test”) and
one or more U.S. persons have the authority to control all
substantial decisions of the trust (the “control test”).! Any
trust which is not a U.S. person (i.e., a trust that does not
meet both the court test and the control test) is considered
a foreign trust for U.S. tax purposes.?

“The first rule is that if any person has
the discretion to make a distribution from
the trust to any person, the trust will

be treated as having a beneficiary who

is a U.S. person, unless the trust terms
identify the class of persons to whom
distributions may be made, and none of
those persons is a U.S. person.”

The manner in which the income of a foreign trust is
taxed for U.S. tax purposes depends upon whether the

trust is a grantor trust or a nongrantor trust. Following is
a discussion of these two types of trusts.

A. Foreign Grantor Trusts with U.S. Owners

. If a trust is a grantor trust, a particular person is
treated as the owner of the trust, and the income, deduc-
tions, and credits against tax of the trust will be attributed
to that person and, therefore, included in computing that
person’s taxable income and credits.? There are a num-
ber of sections of the tax law that result in a trust being
considered a grantor trust as to a U.S. person. One such
section is Code § 679. Under Code § 679, a U.S. person*
generally is treated as the owner of a foreign trust, and
such a trust is therefore considered a foreign grantor trust,
if (i) the U.S. person transfers property to the foreign trust,
and (ii) the trust could benefit a U.S. person.® (Note that
it is immaterial for purposes of Code § 679 whether the
trust is created for the benefit of the owner or for the ben-
efit of a third party, as long as some U.S. person may be
benefited.)

“In essence, this provision says that
even if the taxpayer complies with all

of the other requirements of Code §
679, the IRS can still require that further
information be submitted before it is
determined that the trust does not have
any U.S. beneficiaries.”

If a nonresident alien of the U.S. (“NRA”) has a resi-
dency starting date within five years after directly or indi-
rectly transferring property to a foreign trust, such person
is treated as if he or she transferred to such trust on the
residency starting date an amount equal to the portion of
such trust attributable to the property transferred by him
or her to such trust in such transfer.® Therefore, the trust
will be treated as a grantor trust as to such individual
once he or she immigrates to the U.S., thereby preventing
him or her from sheltering assets from the income tax by
transferring them to a foreign trust prior to his or her ar-
rival in the U.S.

All foreign trusts are presumed by the IRS to benefit a
U.S. person unless the transferor can establish that (i) un-
der the terms of the trust, no part of the income or corpus
of the trust may be paid or accumulated during the tax-
able year to or for the benefit of a U.S. person, and (ii) no
part of the income or corpus of such trust could be paid
to or for the benefit of a U.S. person if the trust were to
terminate at any time during the taxable year.” Pursuant
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to flush language added to Code § 679(c)(1) by the For-
eign Account Tax Compliance Act (“FATCA”), which was
enacted on 18 March 2010 as part of the Hiring Incentives
to Restore Employment (“HIRE”) Act, trust income is
deemed to be accumulated during the taxable year to or
for the benefit of a U.S. person, even if the U.S. person’s
interest in the trust is merely contingent on a future
event.

FATCA added three more new rules that make it
more likely that a foreign trust will be deemed to have
a beneficiary who is a U.S. person, therefore causing a
U.S. person who transferred property to that trust to be
considered the owner of the trust income under Code §
679(a).

“A beneficiary shall not be treated as

a U.S. person for the purpose of the
above rules with respect to any transfer
of property to a foreign trust, if such
beneficiary first became a U.S. person
more than five years after the date of
such transfer.”

The first rule is that if any person has the discretion
to make a distribution from the trust to any person, the
trust will be treated as having a beneficiary who is a U.S.
person, unless the trust terms identify the class of per-
sons to whom distributions may be made, and none of
those persons is a U.S. person.8

The second new rule enacted by FATCA is that if the
U.S. person who transferred property to a foreign trust
is directly or indirectly involved in any agreement (writ-
ten or oral) that may result in trust assets being paid to
or accumulated for the benefit of a U.S. person, such
agreement will be treated as a term of the trust, making
the trust a grantor trust as to the transferor urider Code §
679(a).?

Finally, FATCA provides that if a U.S. person trans-
fers property to a foreign trust, the trust may be treated
as having a U.S. beneficiary unless the U.S. person
submits information to the IRS as the IRS requires and
demonstrates that under the terms of the trust, no part
of the income or corpus of the trust may be paid or accu-
mulated during the taxable year to or for the benefit of a
U.S. person, and no part of the income or corpus of such
trust could be paid to or for the benefit of a U.S. person
if the trust were to terminate at any time during the tax-
able year.! In essence, this provision says that even if the
taxpayer complies with all of the other requirements of
Code § 679, the IRS can still require that further informa-
tion be submitted before it is determined that the trust
does not have any U.S. beneficiaries.

A beneficiary shall not be treated as a U.S. person for
the purpose of the above rules with respect to any transfer
of property to a foreign trust, if such beneficiary first be-
came a U.S. person more than five years after the date of
such transfer.!!

B. Grantor Trusts with Non-U.S. Owners

In the case of trusts having a foreign grantor—so-
called “inbound grantor trusts with foreign grantors”—
Code § 672(f) applies special rules that make it difficult for
a foreign person to be treated as the owner of a trust for
income tax purposes under the grantor trust rules. This, in
many instances, prevents a foreign person from creating
a foreign trust for U.S. beneficiaries and taking the posi-
tion that he or she is the owner of the trust for income tax
purposes.

A trust, be it foreign or domestic, is treated as a grant-
or trust with respect to transfers after 19 August 1996,
only if the person deemed to own the trust is a U.S. per-
son or a domestic corporation.'? This rule applies whether
the trust income would be imputed to the foreign person
either “directly or through 1 or more entities.”!3 Prior to
the enactment of Code § 672(f), a foreign grantor could
use a foreign trust to convert into a tax-free distribution a
gift to U.S. beneficiaries of assets—say, foreign securities—
producing taxable income. This is because, if such income
were taxable only to the grantor, and the grantor were a
foreign grantor receiving foreign-source income, then no
person would wind up being taxed in the United States
on the trust’s income.!

“If the first or last taxable year of the

trust (including the year of the grantor’s
death) is less than 183 days, the grantor is
treated as having a power to revest if the
grantor has such power for each day of
such first or last taxable year.”

There are some important exceptions to the above
rule that prohibits grantor trust status unless the person
deemed to own the trust is a U.S. person or domestic cor-
poration. The first exception is when an NRA funds the
trust and “the power to revest absolutely in the grantor
title to the trust property to which such portion is attribut-
able is exercisable solely by the grantor without the ap-
proval or consent of any other person or with the consent
of a related or subordinate party who is subservient to the
grantor.”’ In such a case the NRA grantor will be deemed
the owner of the trust income and the trust will be treated
as a grantor trust for U.S. income tax purposes. A related
or subordinate party is presumed to be subservient to the
grantor unless the presumption “is rebutted by a prepon-
derance of the evidence.”1¢
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The power to revest, however, must be exercisable
for at least 183 days during the taxable year of the trust."”
If the first or last taxable year of the trust (including
the year of the grantor’s death) is less than 183 days,
the grantor is treated as having a power to revest if the
grantor has such power for each day of such first or last
taxable year.!® But if the trust fails to qualify for this
exception in any particular year, it may not qualify in
any subsequent year, even if the requirements otherwise
would be satisfied.'?

“Upon becoming a U.S. resident, the
former NRA could claim that he or she
was not the grantor of the trust.”

The second exception is when an NRA funds a trust -
and “the only amounts distributable from such portion
(whether income or corpus) during the lifetime of the
grantor are amounts distributable to the grantor or the
spouse of the grantor.”?® Again, in such a case the non-
resident alien will be treated as the owner of the trust in-
come for U.S. income tax purposes. For purposes of Code
§ 672, amounts distributable from a trust in discharge of
a legal obligation of the grantor or the grantor’s spouse
that are enforceable under the local law of the jurisdic-
tion in which the grantor or the grantor’s spouse resides
are treated as distributable to the grantor or the grantor’s
spouse.?!

Code § 672(f)(5) adds a further layer of protection
against tax avoidance by preventing NRAs planning to
adopt U.S. residency from circumventing the grantor
trust rules. It provides that if an NRA would be treated
as the owner of any portion of a trust (without regard
to the provisions of section 672(f)), and such trust has a
beneficiary who is a U.S. person, such beneficiary shall
be treated as the grantor of such portion to the extent
such beneficiary has made (directly or indirectly) trans-
fers of property (other than a nongratuitous transfer or
a gift that would be excluded from taxable gifts under
§2503(b)) to such NRA. Before the enactment of Code §
672(f)(5), a wealthy NRA could avoid U.S. tax on his or
her wealth by transferring property by gift to another
NRA who could, in turn, contribute the property to a
trust of which the initial NRA grantor was a discretion-
ary income beneficiary and over which the intermediary
NRA retained grantor powers over the trust. Upon be-
coming a U.S. resident, the former NRA could claim that
he or she was not the grantor of the trust. Under Code §
672(f), the former NRA will be deemed the grantor of the
trust.

Certain trusts in existence on 19 September 1995 are
not subject to Code § 672(f): those treated as owned by
the grantor under Code § 676 (powers to revoke and re-
vest) or Code § 677 (income paid to or accumulated for
the benefit of the grantor or the grantor’s spouse??). Code

§ 672(f) will apply, however, with regard to any portion
of the trust attributable to transfers to the trust made after
19 September 1995.23

C. Foreign Nongrantor Trusts

While the income of a foreign grantor trust (like that
of all grantor trusts) is attributed to the owner of the
trust, resulting in the trust effectively being ignored for
income tax purposes as a separate taxpayer, the income of
a foreign nongrantor trust (like the income of a domestic
nongrantor trust) is taxed to the trust, to the beneficiaries,
or partly to each. Income is allocated between a foreign
nongrantor trust and its beneficiaries through the concept
of distributable net income (“DNI”) and its limitation on
the trust’s distribution deduction. DNI for a foreign trust
is, generally speaking, the taxable income of the trust,
including capital gains (for domestic trusts, DNI does not
include capital gains).2*

“A complex foreign nongrantor trust
receives a deduction for that portion
of its current income that the trust is
required to distribute plus that portion
of its current income that the trustee
actually distributes to the beneficiaries
pursuant to the governing instrument.”

A foreign nongrantor trust, like a domestic non-
grantor trust, can be either a “simple trust” or a “com-
plex trust.” A foreign nongrantor trust is a simple trust
if: (i) all income must be distributed currently; (ii) no
amounts may be paid, permanently set aside for, or used
for a charitable beneficiary; and (iii) no distributions are
made other than of current income (i.e., no distributions
are made of accumulated income or corpus).?> All of the
income of a foreign nongrantor trust that is classified as
a simple trust will be taxed to the beneficiaries, and the
trust will receive a deduction for its current income that it
must pay to the beneficiaries, whether or not that income
is actually distributed.?6 The amount included in the
beneficiaries” gross income and the amount of the trust’s
deduction are both limited by the trust’s DNL?

A foreign nongrantor trust that is not required to
distribute all of its income currently, that distributes ac-
cumulated income or principal, or that has a charitable
beneficiary is a “complex” trust. A complex foreign non-
grantor trust receives a deduction for that portion of its
current income that the trust is required to distribute plus
that portion of its current income that the trustee actually
distributes to the beneficiaries pursuant to the govern-
ing instrument.”® The trust’s deduction is limited to the
amount of its DNIL.?

The beneficiaries of a complex foreign nongrantor
trust include in their gross income all income that the
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trust is required to distribute, and all income actually
distributed to the beneficiaries pursuant to the governing
instrument.?® If and to the extent that a complex non-
grantor trust does not distribute (and is not required to
distribute) DNI, such DNI is taxable to the trust.

Each beneficiary must include in his or her gross
income an amount equal to that beneficiary’s pro-rata
share of the trust’s DNL3! A distribution in excess of the
trust’s DNI is treated either as a nontaxable distribution
of principal or as a distribution of income accumulated
from prior years taxable under the so-called “throwback
rules.”%2

“The throwback tax is determined by
averaging the distributions over a number
of years equal to that over which the
income was earned, and by including a
fraction of the income received from the
trust in the beneficiary’s income for each
of the five preceding years, excluding the
years with the highest taxable income
and the lowest taxable income.”

The purpose of the throwback rules is to prevent U.S.
persons from using foreign nongrantor trusts to accumu-
late income without current tax. Under the throwback
rules, if a foreign nongrantor trust accumulates DNI in
one year, the accumulation becomes undistributed net
income (“UNI") for the following year. Since DNI for
a foreign trust includes gains allocable to corpus, UNI
will include any accumulated gains. An “accumulation
distribution” is a distribution of any amount from the
trust, other than income that is required to be distributed
from the trust, to the extent that the amount distributed
exceeds the trust’s DNI for the year, reduced by income
that is required to be distributed.®® The throwback rules
apply only to foreign trusts, since distributions from do-
mestic trusts are calculated without regard to UNL34

Under the throwback rules, the U.S. taxes a U.S.
beneficiary of a foreign nongrantor trust that makes an
accumulation distribution in the same manner that the
U.S. would have taxed the beneficiary if the trust had
distributed all of its income on a current basis.* U.S. ben-
eficiaries who receive distributions of UNI from a foreign
nongrantor trust may be subject to onerous U.S. income
tax treatment on the distribution in the form of two types
of penalties.®

First, the distribution of UNI is taxed to the U.S. ben-
eficiary as ordinary income (taxable at marginal rates up
to 39.6%), even if the UNI represents gains accumulated
in a prior year (long-term capital gains are generally tax-
able to U.S. persons at a flat 23.8% rate, when account-

ing for the Medicare tax under Code Section 1411).%” The
throwback tax is determined by averaging the distribu-
tions over a number of years equal to that over which

the income was earned, and by including a fraction of
the income received from the trust in the beneficiary’s
income for each of the five preceding years, excluding the
years with the highest taxable income and the lowest tax-
able income. The fraction of income included in the five
years is based on the number of years the income was
accumulated.®®

Second, the U.S. income tax on the distribution is sub-
ject to an interest surcharge, calculated on a compounding
basis, that is intended (in a rough manner) to charge the
U.S. beneficiary as if he or she had owed the U.S. tax for
the prior year in which the UNI was earned in the foreign
nongrantor trust. The interest surcharge imposed on the
throwback tax is equal to the rate of interest applicable to
underpayments of tax (which is the Federal short-term
rate as determined monthly, plus three percent).?

The combination of the above two penalties can re-
sult in a confiscatory tax as large as the distribution itself,
because the longer UNI accumulates in a trust, the higher
the interest charge.

In order to determine whether a distribution from a
foreign nongrantor trust carries out UNI, certain order-
ing rules apply. To apply the ordering rules, one must
understand the definitions of DNI and UNI discussed
above and must understand the definition of fiduciary ac-
counting income (“FAI”). FAI is the amount of the trust’s
income determined under the terms of the governing
instrument and applicable local trust law. FAI can be, and
often is, different in both timing and amount from DNL
To the extent there is any FAI exceeding DNI, it is not sub-
ject to U.S. tax but may be subject to local tax.

When the total distributions from a foreign non-
grantor trust during the year at issue do not exceed FAI
for the year, the distribution will be deemed to carry out
the trust’s current-year DNI. Once DNI is exhausted, FAI
is carried out and no UNI is carried out, so the throwback
rules will not apply.

“With the partnership blocker solution,
the foreign trust owns an interest

as a ninety-nine percent partner in a
partnership.”

When the total distributions from a foreign non-grant-
or trust during the year at issue exceed FAI for the year,
the distribution will be deemed to carry out the trust’s
current-year DNI and once DNI is exhausted, UNI carried
forward from prior years is carried out. Once all DNI and
UNI have been carried out, the balance of any distribu-
tions from the trust is deemed to be trust capital.
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1. The Partnership Blocker Solution to the
Throwback Rules for Foreign Non-Grantor Trusts

Generally speaking, if a U.S. person is a beneficiary
of a foreign nongrantor trust, the solution to avoid the
throwback rules is to distribute all of the income on an
annual basis (either to the U.S. person beneficiary or to
another non-U.S. person beneficiary). Another solution
is to decant the trust assets to a domestic trust where the
income can be accumulated without being subject to the
throwback rules.

If annual distributions from the foreign trust or de-
canting to a domestic trust are not possible or are not
appropriate in the given circumstances, another solution
that may be useful is the so-called “partnership blocker
solution.” The partnership blocker solution is intended to
take advantage of the ordering rules discussed above for
DNI, UNI, and FAL The partnership blocker solution’s
objective is to control when the trust receives FAL

“Because the income generated by the
underlying investments passes through
the partnership directly to the trust for
U.S. income tax purposes as DNI, UNI will
gradually accumulate in the trust.”

With the partnership blocker solution, the foreign
trust owns an interest as a ninety-nine percent partner
in a partnership. The other one percent partner can be
a corporation, all of the stock of which is owned by the
trust. The assets that would have otherwise been held
by the trust are held by the partnership. The partnership
is transparent for tax purposes and, therefore, the DNI/
UNI of the trust will be determined by the income of
the partnership and the distributions from the trust. The
partnership will nevertheless serve as a blocker for pur-
poses of the trust’s FAIL FAI will only be provided to the
trust when an actual distribution is made by the partner-
ship to the trust.

In most cases when the partnership makes a distribu-
tion to the trust, the trust will also have a DNI amount for
the current year. Under the above ordering rules, a distri-
bution from the trust will be first treated as taxable DNI
to the extent of any current year DNI and, if the distribu-
tion does not exceed the current year FAI, the remainder
of the distribution should be treated as FAI, which is not
subject to taxation.

The partnership blocker allows the trustee to ac-
cumulate income in the underlying partnership without
triggering the adverse effects of the accumulation distri-
bution rules once a distribution to a U.S. beneficiary is
made. Because the income generated by the underlying
investments passes through the partnership directly to
the trust for U.S. income tax purposes as DNI, UNI will

gradually accumulate in the trust. However, the UNI will
not be deemed distributed out of the Trust, and thus a
U.S. beneficiary will not be taxed on such UNI as long as
the trust’s total distributions for the year do not exceed its
FAI (the distributions will likely not exceed FAI, since the
distributions will equal exactly what was distributed to
the trust by the partnership).

D. Tax on Contribution of Assets to a Foreign Trust

If a U.S. citizen or U.S. resident transfers property to
a foreign trust, the transfer is treated as a sale or exchange
of the transferred property for an amount equal to the
fair market value of the property, and the transferor rec-
ognizes gain on the excess of the fair market value of the
property over its adjusted basis.4’ Such a transfer essen-
tially is taxed at the capital gains tax rates (which is cur-
rently twenty percent plus a 3.8% Medicare surcharge, as
discussed above). The tax on contribution to the foreign
trust is not imposed, however, if the foreign trust is treat-
ed as a grantor trust for U.S. income tax purposes.*! There
would, however, still be IRS reporting requirements, dis-
cussed below.

lll. Reporting Requirements for Contributions to
and Distributions from a Foreign Trust and
Receipts of Foreign Gifts

A. Overview

When a U.S. person makes a contribution to a for-
eign trust or receives a distribution from a foreign trust,
in addition to complying with any required income tax
reporting requirements and payments (discussed above),
he or she is required to file a report with the IRS for the
year of the contribution or distribution reporting the
same.*? Contributions by U.S. persons to foreign trusts
and distributions to U.S. persons from foreign trusts must
be reported annually on IRS Form 3520, Annual Return
to Report Transactions with Foreign Trusts and Receipt of
Certain Foreign Gifts. If a U.S. person is an owner of a for-
eign trust, IRS Form 3520-A, Annual Information Return
of Foreign Trust with a U.S. Owner, also must be filed.

“The U.S. person may also be required to
report the names of the trustees or other
persons in control of the trust and the
names of the beneficiaries thereof, and
may be required to attach a copy of the
trust documents and other agreements
and letters of understanding that control
the trust relationship.”

It should be noted that “distributions from foreign
trusts” also may include distributions that are construc-
tively received, such as the payment of the beneficiary’s
debts by the trust, payments to the beneficiary in ex-
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change for property or services of the beneficiary if the
payments exceed the fair market value of the property or
the value of the services, and direct or indirect loans re-
ceived by the beneficiary from the trust, unless the loan is
in exchange for a so-called “qualified obligation.”43

IRS Form 3520 must be filed by a U.S. person for each
year that he or she makes a contribution to or receives a
distribution from a foreign trust. The form is due on the
date the U.S. person’s individual income tax return, IRS
Form 1040, is due (including extensions), and must be
filed with the Internal Revenue Service Center, Philadel-
phia, PA 19255.44

With respect to contributions to a foreign trust, IRS
Form 3520 requires the U.S. person who contributed the
assets to report the name of the trust and the property
contributed and value thereof. The U.S. person may also
be required to report the names of the trustees or other
persons in control of the trust and the names of the ben-
eficiaries thereof, and may be required to attach a copy of
the trust documents and other agreements and letters of
understanding that control the trust relationship.

Among other things, IRS Form 3520 requires the
U.S. beneficiary of a foreign trust to report the name of
the trust and its address, the amount of the distributions
received from the trust during the tax year, whether any
loans were received from the trust during the tax year—
and, if so, whether the loan is a “qualified obligation”—
and whether the beneficiary received a Foreign Grantor
Trust Beneficiary Statement or Foreign Nongrantor Trust
Beneficiary Statement from the trust (discussed below).

“Certain other reporting requirements
for such a U.S. taxpayer will depend on
whether he or she receives from the
trust a Foreign Grantor Trust Beneficiary
Statement.”

If adequate records are not provided to the IRS to
determine the proper treatment of a distribution from a
foreign trust, the U.S. beneficiary will be required to treat
the distribution as an accumulation distribution (dis-
cussed above) includible in the income of the beneficiary.
(This is so even if the trust is a grantor trust, the income
of which is usually only taxable to the grantor with the
distribution otherwise being treated as a gift, if adequate
records are not provided to the IRS.#?) The beneficiary
will not be required to treat the entire distribution as an
accumulation distribution if he or she receives from the
foreign trust either a Foreign Grantor Trust Beneficiary
Statement or a Foreign Nongrantor Trust Beneficiary
Statement with respect to the distribution and attaches
the statement to Form 3520% and further inquiries by the
IRS are answered to its satisfaction.

If a Foreign Grantor Trust Beneficiary Statement is
received from the trust, meaning that it is a grantor trust,
the entire distribution to the U.S. beneficiary will be
treated as a nontaxable gift. If a Foreign Nongrantor Trust
Beneficiary Statement is received from the trust, meaning
that the trust is not a grantor trust, the distribution will
be taxed to the beneficiary under ordinary U.S. income
tax rules (which may or may not result in accumulation
distribution treatment, as discussed above).*’ If the U.S.
beneficiary does not receive any such statement, he or she
may be able to avoid treating the entire distribution as an
accumulation distribution if he or she can provide certain
information with respect to the distributions to the IRS
(discussed below).

B. Foreign Grantor Trust: Reporting Requirements

1. Overview

As discussed above, under the grantor trust rules
of Code § 679, a U.S. person generally is treated as the
owner of a foreign trust, and such trust is considered a
foreign grantor trust, if (i) the U.S. person transfers prop-
erty to the foreign trust, and (ii) the trust could benefit a
U.S. person. In addition to the income of a grantor trust
being taxed to the grantor under U.S. tax law, there are
specific reporting requirements with which the trust and
the grantor must comply, above and beyond reporting the
income on the grantor’s annual income tax return.

“If the taxpayer has received a Foreign
Grantor Trust Beneficiary Statement, he
or she must attach it to Form 3520 and
enter from it the pertinent information
regarding trust income and the nature
and amount of distributions on Schedule
B of Part Il of IRS Form 3520.”

Part IT of IRS Form 3520 covers distributions to a U.S.
person from a foreign grantor trust where the U.S. person
is considered the owner of any of the assets of such trust.
Part II, Line 20, asks the U.S. taxpayer who has received
a distribution from a foreign grantor trust to provide the
name, address, country of residence, and identification
number (if any) of any other owners of the trust, as well
as the relevant Code section causing that person to be
considered an owner under the grantor trust rules. Cer-
tain other reporting requirements for such a U.S. taxpayer
will depend on whether he or she receives from the trust
a Foreign Grantor Trust Beneficiary Statement. Whether
or not a Foreign Grantor Trust Beneficiary Statement is
received, however, the U.S. taxpayer will be asked to
provide information regarding the appointment of a U.S.
agent. This issue is treated below.
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2. If the U.S. Taxpayer Receives a Foreign Grantor
Trust Beneficiary Statement

Part II, Line 22, of IRS Form 3520 asks whether the
U.S. taxpayer has received a Foreign Grantor Trust Ben-
eficiary Statement. If the taxpayer has received a Foreign
Grantor Trust Beneficiary Statement, he or she must
attach it to Form 3520 and enter from it the pertinent
information regarding trust income and the nature and
amount of distributions on Schedule B of Part III of IRS
Form 3520.

“If a foreign trust does not fall within

the definition of a foreign grantor trust
under Code § 679, it is deemed a foreign
nongrantor trust for U.S. tax purposes.”

The Foreign Grantor Trust Beneficiary Statement is
found on page 4 of IRS Form 3520-A, which should be
provided by the trustee to the taxpayer by March 15 of
the year following the year at issue.?® The statement must
set forth the name and address of the trust, the name and
address of the trustee, the name and address of the ben-
eficiary, a description of the property distributed to the
beneficiary, whether the owner of the trust is an individu-
al, partnership, or corporation, and an explanation of the
facts and law establishing that the foreign trust is treated
as owned by another person, i.e., the grantor. In addition,
the trustee must indicate whether the trust has appointed
a U.S. agent who can provide the IRS with all relevant
trust information (see below).

3. If the U.S. Taxpayer Does Not Receive a
Foreign Grantor Trust Beneficiary Statement

As stated above, Part II, Line 22, of IRS Form 3520
asks whether the U.S. taxpayer has received a Foreign
Grantor Trust Beneficiary Statement. If the taxpayer has
not received a Foreign Grantor Trust Beneficiary State-
ment, then Part II, Line 22, of IRS Form 3520 requires
that the taxpayer, to the best of his or her ability, attach
for the trust in question a “substitute” IRS Form 3520-A
containing the information outlined above, including that
regarding the appointment of a U.S. agent. Provision by
the taxpayer of the substitute IRS Form 3520-A, however,
does not relieve the taxpayer of penalties (discussed be-
low) for failure to cause the trust to file the form.*’ In ad-
dition to the substitute IRS Form 3520-A, the taxpayer is
required to file with his or her tax return IRS Form 8082,
Notice of Inconsistent Treatment or Administrative Ad-
justment Request, to inform the IRS that the owner has
not received a Foreign Grantor Trust Owner Statement.*
(IRS Form 8082 and Instructions are attached to this
memorandum).

C. Foreign Nongrantor Trust: Reporting
Requirements
If a foreign trust does not fall within the definition of
a foreign grantor trust under Code § 679, it is deemed a
foreign nongrantor trust for U.S. tax purposes. Under U.S.
tax law, distributions by a foreign nongrantor trust to a
U.S. beneficiary are taxed to such beneficiary.

1. If the U.S. Taxpayer Receives a Foreign
Nongrantor Trust Beneficiary Statement

Part III of Form 3520 covers distributions to a U.S.
person from a foreign trust. Part III, Line 30, asks whether
the taxpayer has received a Foreign Nongrantor Trust
Beneficiary Statement with respect to any such distribu-
tion. If the taxpayer has received a Foreign Nongrantor
Trust Beneficiary Statement, he or she must attach it to
Form 3520 and enter the pertinent information on Sched-
ule B of IRS Form 3520.%

“The taxpayer is not asked on this
schedule to provide identifying
information with regard to the trust in
question or to its trustee.”

The Foreign Nongrantor Trust Beneficiary Statement
is not part of a return and must, therefore, be prepared
independently by the trustee. Pursuant to IRS Notice 97-
34 and the Instructions for IRS Form 3520, a Foreign Non-
grantor Trust Beneficiary Statement should contain the
following information:

* Foreign Trust Background Information, including:

— the name, address, and EIN (if available) of the
trust;

— the name, address, and TIN (if applicable) of the
trustee furnishing the statement;

— the method of accounting used by the trust (cash
or accrual);

— the taxable year to which the statement applies;
and

— a statement identifying whether any of the grant
ors are partnerships or corporations.

¢ U.S. Beneficiary Information, including:

— the name, address, and TIN of the U.S. beneficiary;
and

— a description of the property (including cash) dis
tributed or deemed distributed to the U.S. person,
and the fair market value of said distribution.

e Sufficient information to enable the U.S. benefi-
ciary to establish the appropriate treatment of any
distribution or deemed distribution for U.S. tax
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purposes. According to Notice 97-34, information
similar to that presented in an IRS Form K-1 would
be sufficient. The trustee has the opportunity here
to report what the components of the distribution
represent (e.g., interest, dividends, etc.), so that the
beneficiary can report the proper information on
the beneficiary’s own tax return. Income, deduc-
tions, etc., need to be reported using U.S. tax con-
cepts, which may require significant recharacter-
ization of amounts shown on the financials of the
foreign trust.

e A statement that, upon request, the trust will
permit either the IRS or the beneficiary to inspect
and copy the trust’s permanent books of account,
records, and such other documents that are neces-
sary to establish the appropriate treatment of any
distribution. This statement is not necessary if the
trust has appointed a U.S. agent.*

o The name, address, and EIN of the trust’s U.S.
agent, if applicable.

2. If the U.S. Taxpayer Does Not Receive a Foreign
Nongrantor Trust Beneficiary Statement

Part 111, Line 30, of IRS Form 3520 also provides for
the case in which the taxpayer does not receive a Foreign
Nongrantor Trust Beneficiary Statement from a foreign
trust with respect to distributions received. In such a
case, the taxpayer is asked to complete Schedule A of
Part IIT of Form 3520. This schedule requires only that the
taxpayer inform the IRS of the amounts received from
the foreign trust and the number of years the trust has
been a foreign trust. The taxpayer is not asked on this
schedule to provide identifying information with regard
to the trust in question or to its trustee.

“The fraction of income included in the
five years is based on the number of
years the income was accumulated.”

The disadvantage to the taxpayer of not procuring a
Foreign Nongrantor Trust Beneficiary Statement is that
the IRS, pursuant to IRS Notice 97-34, may deem (unless
a U.S. agent is appointed™®) the entire distribution made
by any foreign nongrantor trust an accumulation distri-
bution, which would subject the amount of the distribu-
tion to unfavorable tax treatment and the imposition of
the interest charge under the throwback rules. If a U.S.
beneficiary cannot obtain a Foreign Nongrantor Trust
Beneficiary Statement, however, Schedule A of Part III
of Form 3520 allows the U.S. beneficiary to avoid treat-
ing the entire amount as an accumulation distribution
if the U.S. beneficiary can provide certain information
regarding actual distributions from the trust for the prior
three years. Under this “default treatment,” the U.S. ben-
eficiary is allowed to treat a portion of the distribution

as a distribution of current income based on the average
of distributions from the prior three years, with only the
excess amount of the distribution treated as an accumula-
tion distribution. In making the calculation, the prior three
years’ distributions are added together. The total is then
multiplied by a factor of 1.25. This amount is then divided
by three, with only the excess amount of the distribution
treated as an accumulation distribution. This formula, in
effect, assumes that current income increases by twenty-
five percent each year before the excess is treated as an ac-
cumulation distribution.

The information needed in order to qualify for default
treatment is as follows:

e the number of years the trust has been a foreign
trust (with any portion of a year to be considered a
complete year®);

e the total distributions received from the foreign
trust during the current year, including loans from
a “related foreign trust” (a “related foreign trust”
is a trust of which the U.S. taxpayer is a grantor or
beneficiary of which a “related person” is a grantor
or beneficiary; a “related person” is (i) a sibling of
the whole or half blood, an ancestor, a lineal descen-
dant, or a spouse of the U.S. taxpayer or of any re-
lated person, or (ii) a corporation of which the U.S.
taxpayer owns directly or indirectly more than fifty
percent in value of the outstanding stock); and

* the total distributions received from the foreign
trust during the preceding three years.%

3. Reporting of Accumulation Distributions Under
the Throwback Rules

Once the amount of an accumulation distribution is
determined on Schedule A or B of Part III of IRS Form
3520, the throwback tax on the accumulation distribution
must be calculated using IRS Form 4970, Tax on Accumu-
lation Distribution of Trusts (a copy of which is attached).
As discussed above, the tax is determined by averaging
the distributions over a number of years equal to that over
which the income was earned and by including a fraction
of the income received from the trust in the beneficiary’s
income for each of the five preceding years, excluding the
years with the highest taxable income and the lowest tax-
able income. The fraction of income included in the five
years is based on the number of years the income was
accumulated.* The interest surcharge imposed on the
throwback tax is entered on Line 52 of Schedule C of Part
III of IRS Form 3520.

D. Appointment of U.S. Agent

Any foreign trust (grantor or nongrantor) may ap-
point a limited agent (a “U.S. Agent”) for purposes of
responding to (i) IRS requests to examine records or pro-
duce testimony with respect to any items included on IRS
Form 3520 or 3520-A or (ii) an IRS summons regarding
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such records or testimony. A U.S. Agent is a U.S. person
(including a U.S. grantor, a U.S. beneficiary, or a domestic
corporation controlled by the grantor) that has a binding
contract with a foreign trust that allows such person to
act as the trust’s authorized U.S. agent for the purposes
mentioned above.” The format of the contract is con-
tained in the IRS Form 3520-A Instructions.?®

“This notification must contain the name,
address and taxpayer identification
number of the new U.S. agent (if any).”

If a foreign grantor trust does not choose to appoint
a U.S. agent, then the IRS can determine unilaterally the
amounts to be included in income by the owner of the
foreign trust.% Also, if no agent is appointed, various
attachments must be filed along with IRS Form 3520-A,
including (i) a summary of the terms of the trust and all
written and oral agreements and understandings with the
trustee that are related to the trust (whether or not legally
enforceable) and (ii) copies of all trust documents, includ-
ing the trust agreement and amendments, memoranda or
letters of wishes, and the like.®0

If the U.S. agent of a foreign grantor trust resigns or
liquidates, or the U.S. agent’s responsibility as an agent of
the foreign grantor trust is terminated, the U.S. owner of
the foreign trust must ensure that the foreign trust noti-
fies the Commissioner of Internal Revenue within ninety
days of such event by filing an amended IRS Form 3520-
A %1 This notification must contain the name, address and
taxpayer identification number of the new U.S. agent (if
any).®?

If a foreign nongrantor trust does not choose to ap-
point a U.S. agent, then the IRS can determine unilater-
ally the amounts to be included in income by the ben-
eficiary of the foreign trust, unless “adequate records”
are provided to the IRS.%® Presumably this means that it
would be enough to complete Schedule A of Part III of
Form 3520 as outlined above.

“Foreign gifts are reported on IRS Form
3520, which is the same form used
for reporting transactions with foreign
trusts.”

Even if a U.S. agent of a foreign trust—be it nongrant-

or or grantor—is identified on IRS Form 3520 or 3520-A,
the U.S. beneficiary or owner of the foreign trust may be
treated as providing incorrect information and thus may
be subject to the penalty described in Code § 6677 (see
below) if either the U.S. agent or the foreign trust does
not comply with its obligations under the agency agree-
ment (e.g., if the foreign trust fails to produce records re-

quested by the IRS in reliance on the bank secrecy laws of
the country where the trust’s bank accounts are located).®*
This is the case even if the U.S. beneficiary has attached

to the IRS Form 3520 a Foreign Grantor Trust Beneficiary
Statement or a Foreign Nongrantor Trust Beneficiary
Statement.®

E. Receipts of Foreign Gifts

If the value of the aggregate “foreign gifts” received
by a U.S. citizen or resident during any taxable year ex-
ceeds $10,000, the recipient must provide such informa-
tion as the IRS prescribes.% The term “foreign gift” is any
amount received from a person other than a U.S. citizen
or resident that the recipient treats as a gift or bequest.®”

AU.S. citizen or resident is required to report the
receipt of a foreign gift only if the aggregate amount of
gifts from a particular foreign person or estate exceeds
$100,000 during the taxable year, and is required to report
the receipt of a gift from a foreign corporation or partner-
ship if the aggregate amount of gifts from all such entities
exceeds $10,000 during the taxable year.%® For purposes of
determining these thresholds, the gifts from related per-
sons are aggregated.®

Note that gifts made by foreign persons (whether to
U.S. persons or non-U.S. persons) are not subject to the
U.S. gift tax, unless the gift is of U.S. situs real or tangible
property.”? Nevertheless, the gifts may be reportable if re-
ceived by a U.S. person under the above rules.

Foreign gifts are reported on IRS Form 3520, which is
the same form used for reporting transactions with for-
eign trusts.

F. Penalties

1. IRS Forms 3520 and 3520-A

Significant penalties are associated with the failure to
file a complete and accurate IRS Form 3520 or Form 3520-
A. Under Code § 6677(a), penalties are imposed for:

¢ failure to file in a timely manner;
* failure to include all the information requested; or
e failure to include accurate information.

For failure to file IRS Form 3520 to report a transac-
tion with a foreign trust, Code § 6677(a) imposes a penal-
ty of thirty-five percent of the gross reportable amount (as
defined in Code § 6677(c)), i.e., thirty-five percent of the
gross value of the property transferred to the foreign trust
or thirty-five percent of the distribution(s) made from the
foreign trust. The penalty is imposed on the individual
who was required to file the IRS Form 3520.

The penalty for failure to file IRS Form 3520-A will be
imposed directly on the U.S. owner of the foreign trust.
The penalty is equal to five percent of the value of the
trust assets treated as owned by the U.S. person.”!
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If failure to comply with the reporting requirements
continues, the IRS is authorized to impose additional
penalties of up to $10,000 for each thirty-day period dur-
ing which the failure continues after the IRS mails a no-
tice of failure to comply with the required reporting, not
to exceed the value of the gross reportable amount.”

“Some practitioners have found that the
IRS has shown considerable leniency in
abating penalties.”

Code § 6039F imposes a penalty of five percent of the
amount of a foreign gift received by a U.S. person which
was required to be reported on IRS Form 3520. This five
percent is imposed monthly until the amount is reported,
not to exceed twenty-five percent of the foreign gift. The
penalty is imposed on the recipient of the gift, and not
the donor.

Both Code § 6677 and Code § 6039F make an excep-
tion from the imposition of penalties if it can be shown
that the failure to file was due to “reasonable cause
and not due to willful neglect.””® The Internal Revenue
Manual states that reasonable cause “is generally granted
when the taxpayer exercises ordinary business care and
prudence in determining their tax obligations but nev-
ertheless is unable to comply with those obligations.””*
Some factors that the IRS may consider in determining
whether the taxpayer exercised ordinary business care
and prudence include: the taxpayer’s reason and wheth-
er it corresponds to the events on which penalties are as-
sessed; whether the taxpayer’s compliance history shows
a pattern of noncompliance or if this is a first-time failure;
the length of time between the noncompliance and when
the taxpayer subsequently complied with the reporting
requirements; and whether there were circumstances be-
yond the taxpayer’s control.”

Some practitioners have found that the IRS has
shown considerable leniency in abating penalties.”® In
particular, the IRS has been sympathetic where the fail-
ure has occurred in the first year in which a formerly
non-U.S. taxpayer became a U.S. resident, or where the
taxpayer complied as soon as possible after finding out
about the requirement.” '

Initially, the IRS generated automatic notices impos-
ing penalties amounting to millions of dollars for late-
filed IRS Forms 3520 and 3520-A.78 This prompted tax-
payers to scramble to have those penalties abated. Now,
rather than imposing the penalty automatically, the IRS
has been generating notices to taxpayers asking for an
explanation for the late filing.”

Code § 6677(d) states that reasonable cause for the
failure to comply does not exist merely because a foreign
country would impose a civil or criminal penalty for

disclosing the information required to be reported on the
forms. Furthermore, refusal on the part of a foreign trust-
ee to provide information needed to meet the reporting
requirements, whether due to difficulty in producing the
required information or because provisions in the trust in-
strument prevent disclosure of required information (e.g.,
in the case of a blind trust), is not considered reasonable
cause.?0

The Code § 6677 penalties apply only to the extent
that the transaction is not reported or is not reported ac-
curately. For example, if a U.S. person receives a distribu-
tion from a foreign trust of $1,000,000 but only reports
$400,000 of the amount received, the penalties may be
imposed only on the amount that was unreported (in this
case $600,000).8!

2. IRS Form 8082

Failure to file IRS Form 8082 may subject the taxpayer
to the accuracy-related penalty under Code § 6662 or the
fraud penalty under Code § 6663.52 Code § 6662 imposes
a single accuracy-related penalty equal to twenty percent
of the portion of underpayment of tax attributable to, inter
alia, (i) negligence or disregard of rules and regulations,
or (ii) any substantial underpayment of tax. An underpay-
ment of tax is considered “substantial” if the underpay-
ment exceeds the greater of ten percent of the tax required
to be shown on the return or $5,000.83

“On the FBAR, the United States person
is required to report all foreign bank
accounts and foreign financial accounts in
which he or she has a financial interest,
sighatory authority, or other authority
during the previous year, if the aggregate
value of these accounts during the
previous year is more than $10,000.”

Under Code § 6663, if any part of any underpayment
of tax required to be shown on a return is due to fraud,
a penalty is assessed in an amount equal to seventy-five
percent of the portion of the underpayment attributable
to the fraud. The initial burden of proving fraud on the
part of the taxpayer rests with the IRS.2* Proof of fraud re-
quires a showing that the taxpayer engaged in intentional
wrongdoing with the specific intent to avoid a tax known
or believed to be owed.®

IV. Reporting Requirements for Foreign
Accounts in Which a U.S. Person Has a
Financial Interest or Signature Authority

A. Overview

31 U.S.C § 5314, enacted as part of the Bank Secrecy
Act on 26 October 1970, as amended, provides as follows:
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Considering the need to avoid impeding or control-
ling the export or import of monetary instruments
and the need to avoid burdening unreasonably a
person making a transaction with a foreign financial
agency, the Secretary of the Treasury shall require a
resident or citizen of the United States or a person

in, and doing business in, the United States, to keep
records, file reports, or keep records and file reports,
when the resident, citizen, or person makes a transac-
tion or maintains a relation for any person with a for-
eign financial agency. The records and reports shall
contain the following information in the way and to
the extent the Secretary prescribes:

(1) the identity and address of participants in a
transaction or relationship,

(2) the legal capacity in which a participant is acting,
(3) the identity of real parties in interest, and
(4) a description of the transaction.

In order to comply with the above statute, a “United
States person” must file annually with the U.S. De-
partment of the Treasury a “Report of Foreign Bank
and Financial Accounts” (commonly referred to as an
“FBAR”).% On the FBAR, the United States person is
required to report all foreign bank accounts and foreign
financial accounts in which her or she has a financial in-
terest, signatory authority, or other authority during the
previous year, if the aggregate value of these accounts
during the previous year is more than $10,000.%

“Under the Obama Administration, there
has been heightened enforcement of the
provisions of 31 U.5.C § 5314 and the
filing of FBARs by the Financial Crimes
Enforcement Network, an agency of the
Treasury Department.”

For FBARs due for reporting years prior to 2013,
the report was completed by filing Form TD F 90-22.1
with the Treasury Department.3® On 30 September 2013,
FinCEN posted a notice on their website announcing a
new FBAR form, FinCEN Report 114, “Report of For-
eign Bank and Financial Accounts.” FINCEN Report 114
supersedes the Form TD F 90-22.1 and is only available
online through the BSA E-Filing System website. The e-
filing system allows the filer to enter the calendar year
reported, including past years, on the online FinCEN
Report 114.

On 29 July 2013, FinCEN posted a notice on their
website introducing a new report for filers who submit
FBARs jointly with spouses or who wish to have a third
party preparer file their FBARs on their behalf. The new

FinCEN Report 114a, “Record of Authorization to Elec-
tronically File FBARs,” is not submitted when filing an
FBAR but, instead, is kept in FBAR records maintained by
the filer and the account owner, and must be made avail-
able to FInCEN or IRS upon request.

For FBARs due for reporting years prior to 2015,
the deadline for the report to be filed with the Treasury
Department was June 30 of the following year, with no
extensions.® For FBARs due for reporting years 2015 and
later, the deadline for the report to be filed with the Trea-
sury Department is April 15 of the following year, and the
due date may be extended to October 15 of that year.*°
For U.S. citizens or residents whose tax homes are outside
of the U.S. and Puerto Rico, the initial due date is June 15
of the year following the year for which the FBAR is filed,
if a statement is attached to the report stating that the per-
son for whom it is filed qualifies for the later due date.”
Such taxpayers may also extend the due date to October
15 of the same year.

“A non-U.S. citizen is considered a
resident of the U.S. for purposes of
the FBAR regulations if the person is a
resident for income tax purposes under
Code § 7701(b).”

Under the Obama Administration, there has been
heightened enforcement of the provisions of 31 U.S.C
§ 5314 and the filing of FBARs by the Financial Crimes
Enforcement Network, an agency of the Treasury Depart-
ment. Part of this heightened enforcement has come in
the form of amended regulations with respect to 31 U.S.C
§ 5314, found at 31 CFR § 1010.350 and which are effec-
tive as of 28 March 2011 (the “FBAR Regulations”). The
heightened enforcement has also come in the form of
three recent voluntary disclosure programs by the crimi-
nal enforcement division of the IRS, one which ended in
October of 2009, a second which ended on 9 September
2011, and a third which began in 2012 and is still in effect.

Under the FBAR Regulations, a United States person
is defined as a U.S. citizen, a non-citizen of the U.S. who is
a resident of the U.S., and an entity, such as a corporation,
partnership, trust, or limited liability company, organized
or formed under the laws of the U.S. (referred to herein as
a “U.S. person”).”? As noted above, a U.S. person who has
a financial interest in or signature or other authority over
a foreign account in a particular year must file an FBAR
for that year if the aggregate value of all such accounts
exceeds $10,000.

A non-U.S. citizen is considered a resident of the U.S.
for purposes of the FBAR regulations if the person is a
resident for income tax purposes under Code § 7701(b).
A non-citizen of the U.S. is a resident under this statute if
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the person is a lawful permanent resident of the U.S. at
any time during the calendar year through the issuance
of a so-called “green card” or by satisfying the “substan-
tial presence test.” The substantial presence test is satis-
fied with respect to any calendar year if the individual
was present in the United States on at least thirty-one
days during the calendar year, and the sum of the num-
ber of days on which such individual was present in the
U.S. during the current year, one-third of the days such
individual was present in the preceding calendar year,
and one-sixth of the days such individual was present

in the second preceding calendar year equal or exceeds
183 days.”® An individual is not be treated as meeting the
substantial presence test if the such individual is pres-
ent in the U.S. on fewer than 183 days during the current
year and it is established that for the current year such
individual has a tax home (as defined in Code § 911(d)(3)
without regard to the second sentence thereof) in a for-
eign country and has a closer connection to such foreign
country than to the U.S. %

A “financial account” includes “any bank, securi-
ties, or other financial account in a foreign country. . .
The supplementary information to the FBAR Regula-
tions states that an account is not a foreign account if it
is maintained with a financial institution located in the
U.S. Therefore, securities of a foreign company held in a
brokerage account located in the U.S. are not considered
to be held in a foreign account.?

795

“A U.S. person also must report a foreign
account on the person’s annual FBAR

if the person has signature authority or
other authority over the account, even

if the person does not have a financial
interest in the account.”

A United States person has a “financial interest” in
a foreign financial account if the person is the owner of
record of the account or has legal title to the account,
regardless of whether the account is maintained for such
person’s own benefit or for another’s benefit, e.g., as a
trustee, custodian, guardian, etc.” AU.S. person also
has a financial interest in a foreign financial account if:
(1) the record owner of the account is a person acting
as agent for the U.S. person; (2) the record owner is a
corporation (or any other entity) in which the U.S. per-
son owns directly or indirectly more than fifty percent
of the voting power or total value of shares of stock; (3)
the record owner is a partnership (or any other entity) in
which the U.S. person owns directly or indirectly more
than fifty percent of the interest in the profits or capital;
(4) the record owner is a trust of which the U.S. person
is the grantor and of which the person is treated as the
owner under Code §§ 671 to 679; or (5) the record owner

is a trust in which the U.S. person either has a present
beneficial interest in more than fifty percent of the assets
or from which such person receives more than fifty per-
cent of the current income.”® It is important to note, how-
ever, that a beneficiary of a trust who either has a present
beneficial interest in more than fifty percent of the trust
assets or who receives more than fifty percent of the cur-
rent income, is excused from reporting the trust’s foreign
accounts on a FBAR if the trust, trustee of the trust, or
agent of the trust is a U.S. person who files a FBAR setting
forth the trust’s foreign accounts.”” In any event, it would
behoove the beneficiary to report the foreign accounts on
the beneficiary’s own FBAR, in case the trustee should fail
to do so.

The supplementary information to the FBAR Regula-
tions clarify a number of questionable issues with respect
to determining whether a person has a financial interest in
a trust. First, the question had been raised as to whether a
trust that has an interest in a foreign account should itself
have to file an FBAR if the U.S. trustee of the trust would
have an obligation to file an FBAR under the above rules.
The supplementary information acknowledges that in
this case the U.S. trustee would have an FBAR filing ob-
ligation, but states that it has nevertheless been decided
to retain the term “trust” under the definition of U.S.
person.1%0

Second, the supplementary information to the FBAR
regulations addresses the issue of the reporting require-
ments of a U.S. person who is a discretionary beneficiary
of a trust. The supplemental information acknowledges
that determining whether a discretionary beneficiary of
a trust has a present beneficial interest in more than fifty
percent of the assets of the trust is difficult, and states that
it is not intended for a beneficiary of a discretionary trust
to be deemed to have a financial interest in a foreign ac-
count simply because such person is a discretionary bene-
ficiary.10! Therefore, if a beneficiary is only a discretionary
beneficiary of a trust with foreign accounts, and the ben-
eficiary has no other powers over or interests in the trust,
the beneficiary should not have to report any foreign ac-
counts of the trust on the beneficiary’s FBAR, even if the
beneficiary is the only current beneficiary of the trust.

“Beqginning 22 October 2004, nonwillful
violations without reasonable cause result
in a penalty of up to $10,000.”

A U.S. person also must report a foreign account on
the person’s annual FBAR if the person has signature
authority or other authority over the account, even if the
person does not have a financial interest in the account.
“Signature authority” or “other authority” is defined by
the FBAR Regulations as “. . . the authority of an indi-
vidual (alone or in conjunction with another) to control
the disposition of money, funds or other assets held in
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a financial account by direct communication (whether

in writing or otherwise) to the person with whom the
financial account is maintained.”'%2 The supplemental in-
formation to the FBAR Regulations states that the test to
ascertain whether someone has signature or other author-
ity over a foreign account is whether the foreign financial
institution will act upon a communication from the per-
son regarding the account.'%

For Each Reportable Foreign Financial Account, the
Following Information Must Be Supplied on the FBAR:

(5) the maximum value of the account during the
calendar year in question;

(6) the type of account (bank, securities, etc.);

(7) the name of the financial institution in which the
account is held;

(8) the account number or other designation; and

(9) the mailing address of the financial institution in
which the account is held.

A U.S. person with a financial interest in over 25 for-
eign bank accounts, however, need only indicate this fact
on the FBAR and need not list the information for all the
accounts, as long as information for the accounts is made
available to the Treasury Department upon request.'%

B. FBAR Penalties

The penalty for failure to file the FBAR, if due to a
willful violation, is the greater of $100,000 or fifty percent
of the balance in the account at the time of the violation
in the case of failure to report the existence of the account
or any identifying information.!® If a U.S. person learns
that he or she was required to file FBARs for earlier years,
the U.S. person should file the delinquent FBARs and
attach a statement explaining why the reports are being
filed late.!% No penalty will be asserted if the IRS deter-
mines that the late filings were due to reasonable cause
(discussed above).!?” Beginning 22 October 2004, nonwill-
ful violations without reasonable cause result in a penalty
of up to $10,000.1%8

“Note that the filing threshold under
Code § 6038D is higher than the

$10,000 filing threshold for the FBAR.”

Note that FBAR is not an IRS form and is not filed
with the IRS. Rather the FBAR is filed with the U.S. De-
partment of the Treasury, P.O. Box 32621, Detroit, MI
48232-0621.1% The due date of the FBAR (June 30) is not
tied to the filer’s income tax return (e.g., Form 1040), and
there is no extension of time available for filing the FBAR.

According to the IRS website,'? if there is insufficient
information available to file the FBAR by the due date,

the form should be filed with such information as is avail-
able, and an amended form should be filed later when
information becomes available.

C. Code § 6038D

31 U.S.C § 5314, which imposes the FBAR reporting
requirements, is not an Internal Revenue Code provision,
and the FBAR is not filed with the IRS, but is filed with
the Department of Treasury. Therefore, the information
reported on the FBAR is not readily available to the IRS
for purposes of enforcement. Recognizing the inability
to readily access this information, Congress enacted Sec-
tion 511 of FATCA, entitled “Disclosure of Information
with Respect to Foreign Financial Assets.” This section of
FATCA provides for Code § 6038D, entitled “Information
with Respect to Foreign Financial Assets.” Temporary
regulations were issued under Code § 6038D on 14 De-
cember 2011, and were effective for tax years beginning
after 19 December 2011, and expired on 12 December
2014.1" Final regulations were issued under Code §
6038D on 12 December 2014 and are effective for tax years
beginning after 19 December 2011.112

“Note that this definition is broader than
the definition of foreign accounts under
the FBAR Requlations, since, unlike the
FBAR Regulations, this definition includes
a foreign security held in a brokerage
account located in the U.S.”

Code § 6038D applies to tax years beginning after
2010 (therefore, 2011 was the first year for which the
requirements of this section were applicable).'®* Code §
6038D and the regulations thereunder provide that any
“specified person” who has any “interest” in a “specified
foreign financial asset” (“SFFA”) must attach to his or
her income tax return certain information with respect to
that asset if the aggregate value of all such assets exceeds
$50,000 on the last day of the taxable year or $75,000 at
any time during the year.' For married specified per-
sons filing a joint return the thresholds are $100,000 and
$150,000, respectively (with respect to aggregate value of
all SFFAs in which either spouse has an interest); for indi-
vidual persons living abroad the thresholds are $200,000
and $300,000, respectively; and for married specified
persons filing a joint return where one of the spouses
lives abroad, the thresholds are $400,000 and $600,000,
respectively (with respect to aggregate value of all SFFAs
in which either spouse has an interest).''> As noted above,
the form that is used to meet the filing requirements un-
der Code § 6038D is IRS Form 8938.

A specified person is a “specified individual” or
“specified domestic entity.” A “specified individual”
includes a U.S. citizen and a resident alien of the U.S.116
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Under the regulations, a specified individual is not re-
quired to report SFFA’s on Form 8938 for a taxable year
or any portion of a taxable year that the individual is a
dual resident taxpayer pursuant to a provision of a treaty
and who is treated as a nonresident alien pursuant to the
treaty for purposes of computing his or her U.S. tax li-
ability with respect to the portion of the taxable year the
individual is considered a dual resident taxpayer.'”

“Such a person would not have a filing
obligation under the FBAR Regulations,
as discussed above.”

Note that the filing threshold under Code § 6038D
is higher than the $10,000 filing threshold for the FBAR.
Therefore, while many individuals with foreign accounts
may have to file both an FBAR and the Form 8938, some
may only have to file the FBAR. If the requirements for
filing both the FBAR and Form 8938 are satisfied, then
both forms must be filed.!8

In addressing comments regarding the perceived du-
plicative nature of the FBAR reporting requirements of 31
U.S.C § 5314 and the requirements to file IRS Form 8938
under 26 U.S.C § 6038D, the preamble to the final regula-
tions under § 6038D notes the following:

Congress enacted both the Title 31 and
the Title 26 provisions regarding the re-
porting requirements of the FBAR and
Form 8938. Reporting on the FBAR is
required for law enforcement purposes
under the Bank Secrecy Act, as well as
for purposes of tax administration. As

a consequence, different policy consid-
erations apply to Form 8938 and FBAR
reporting. These different policies are
reflected in the different categories of
persons required to file Form 8938 and
the FBAR, the different filing thresholds
for Form 8938 and FBAR reporting, and
the different assets (and accompanying
information) required to be reported on
each form. Although certain information
may be reported on both Form 8938 and
the FBAR, the information required by
the forms is not identical in all cases, and
reflects the different rules, key defini-
tions (for example, “financial account”),
and reporting requirements applicable to
Form 8938 and FBAR reporting.!

Based on the above position of the preamble, it appears
that the dual reporting requirements of the FBAR and
Form 8938 are here to stay.

A “specified foreign financial asset” is defined by
Code § 6038D(b) as any financial account maintained by
a foreign financial institution, any stock or security not
issued by a U.S. person, any financial instrument or con-
tract held for investment that has an issuer which is other
than a U.S. person, and any interest in a foreign entity.
Note that this definition is broader than the definition
of foreign accounts under the FBAR Regulations, since,
unlike the FBAR Regulations, this definition includes a
foreign security held in a brokerage account located in the
U.S. Also, the term “foreign entity” includes an interest
in a foreign trust. This makes the reach of Code § 6038Ds
reporting requirement broader than those of 31 US.C §
5314 and the FBAR Regulations, since an individual who
is the discretionary beneficiary of a trust with foreign ac-
counts, or who just has a very small current interest in a
trust that has a foreign account, could have an SFFA and
therefore a filing obligation under Code § 6038D. Such a
person would not have a filing obligation under the FBAR
Regulations, as discussed above.

A specified person has an “interest” in an SFFA if any
income, gains, losses, deductions, credits, gross proceeds,
or distributions attributable to the holding or disposi-
tion of the SFFA are or would be required to be reported,
included, or otherwise reflected by the specified person
on an annual return.'?’ A specified person has an interest
in an SFFA even if no income, gains, losses, deductions,
credits, gross proceeds, or distributions are attributable
to the holding or disposition of the SFFA for the taxable
year.?!

“Receipt of a distribution from the foreign
trust is considered actual knowledge.”

The regulations clarify when an interest in a foreign
trust or a foreign entity and assets held by a foreign trust
or foreign entity are considered SFFAs with respect to a
particular specified person. A specified person is not treat-
ed as having an interest in any SFFAs held by a corpora-
tion, partnership, trust, or estate solely as a result of the
specified person’s status as a shareholder, partner, or ben-
eficiary of such entity (as is the case with FATCA in many
instances, a trust is treated as an “entity” even though it
is not an entity for common law purposes).!?? If a trust is
a grantor trust for U.S. tax purposes under Code §§ 671 to
679, the beneficiary will be treated as the owner of the SF-
FAs held by the trust, regardless of whether the trust itself
is a foreign trust.!?

With respect to a beneficial interest of a specified
person in a foreign trust, the interest is not considered
an SFFA that must be reported on Form 8938 unless the
person knows or has reason to know based on read-
ily accessible information of the interest.!?* Receipt of a
distribution from the foreign trust is considered actual
knowledge.'®
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If a specified person owns a foreign or domestic enti-
ty that is disregarded as an entity separate from its owner
as described under the “check the box regulations” of
Treas. Reg. § 301.7701-2, the specified person is treated as
having an interest in any SFFAs held by the disregarded
entity.!?6 Consequently, such a specified person must re-
port the SFFAs held by the disregarded entity on his or
her annual Form 8938.

“FATCA reporting and withholding is
intended to prevent U.S. persons from
avoiding U.S. tax on unreported income
or assets held in or paid to accounts
outside of the United States.”

Code § 6038D(c) provides that the information that
must be reported is the name and address of the financial
institution or issuer, the account number, such informa-
tion needed to identify the class or issue of a security or
needed to identify such other instrument that is owned
by the taxpayer, and the maximum value of the asset
during the year. If the taxpayer fails to provide this infor-
mation, a penalty of $10,000 will be imposed, and if the
failure continues for ninety days after the day that the IRS
mails a notice of such failure, and additional $10,000 pen-
alty will be imposed for each thirty day period that the
failure continues after the expiration of the ninety day pe-
riod, up to a maximum penalty of $50,000.1%” No penalty
will be imposed if the failure to provide this information
is due to reasonable cause and not to willful neglect.!?®

If a specified person is a beneficiary of a foreign trust,
the maximum value of the specified person’s interest in
the trust is the sum of: (i) the fair market value deter-
mined as of the last day of the year of all of the currency
and other property distributed from the trust during the
year to the beneficiary; and (ii) the value as of the last day
of the year of the specified person’s right as a beneficiary
to receive distributions from the foreign trust as deter-
mined under Code § 7520.1% For purposes of determin-
ing the Code § 6038D reporting threshold for a specified
person with an interest in a foreign trust, if the person
does not know or have reason to know, based upon read-
ily accessible information, the fair market value of his or
her interest in the trust, the value to be included in deter-
mining the aggregate value of the SFFAs of the person is
the same as the maximum value, discussed above.13’

Therefore, in the case of a foreign trust, for a year
in which the beneficiary does not know, or have reason
to know based on readily accessible information, the
fair market value of the beneficiary’s interest and the
beneficiary does not receive a distribution, the value of
the beneficiary’s interest in the trust is considered to be
zero. Consequently, if a specified person is a completely
discretionary beneficiary of a foreign trust, and he or she

has not received any distributions from the trust during
the tax year and has no other SFFAs, the interest in the
trust would not be reportable on Form 8938. If the same
person has other SFFAs that put him or her over the Code
§ 6038D reporting threshold discussed above, then the
person would have to include the interest in the foreign
trust on his or her Form 8938, even if it has a value of zero
under the above valuation rules.

V. Reporting Requirements of Trustees of
Foreign Trusts under FATCA

1. General Background

FATCA reporting and withholding is intended to pre-
vent U.S. persons from avoiding U.S. tax on unreported
income or assets held in or paid to accounts outside of the
United States. FATCA provides the IRS with additional
sources of information regarding accounts maintained by
non-U.S. financial institutions for U.S. persons. FATCA
imposes a thirty percent withholding tax on withholdable
payments to a foreign financial institution (“FFI”).13! An
FFI may avoid such withholding if it enters an FFI Agree-
ment with the IRS, after which it is considered to be a Par-
ticipating Foreign Financial Institution (“PFFI”).132

“A Trustee’s FATCA classification will
determine its duties under FATCA.”

To address conflicts that FFIs may face between fol-
lowing FATCA and following conflicting local law in the
FFI's own jurisdiction, many non-U.S. governments have
entered so-called Inter-governmental Agreements.!3
Under an intergovernmental agreement (“IGA”), the non-
U.S. government (a “FATCA Partner”) agrees to require
the FFIs in its jurisdiction to comply with FATCA or local
laws implementing FATCA. The U.S. Treasury Depart-
ment has issued two model IGAs that are the starting
point for negotiations with FATCA Partners.

Under the Model 1 IGA, the non-U.S. government
agrees to enact its own laws that implement FATCA or
a similar regime that requires financial institutions in its
jurisdiction to report to that non-U.S. government (as op-
posed to the IRS) on U.S. accounts holders.!3* Under the
Model 2 IGA, the non-U.S. government agrees to enact
laws that will allow financial institutions in its jurisdic-
tion to comply with FATCA and report on U.S. account
holders directly to the IRS under an FFI agreement.'*®

2. Classification of Trusts and Trustees

A Trustee’s FATCA classification will determine its
duties under FATCA. Under FATCA a trust is considered
an entity, even though it may not be considered an entity
under common law.13¢ The trustee of a non-U.S. trust will
therefore need to determine the FATCA classification of
the trust. If the trust holds a private investment company
(“PIC”) formed outside of the United States that has not
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elected to be treated as a U.S. company for U.S. federal
income tax purpose, the PIC will also be considered a
non-U.S. entity that will need to determine its FATCA
classification. In a common offshore trust structure, one
PIC would hold a bank account, another PIC may hold fi-
nancial investments, and another may hold real property
or tangible personal property.

“Neither the FATCA Requlations nor the
IGAs specifically require a trustee to carry
out the FATCA obligations for the trust.”

In this typical trust scenario, FATCA rules may ap-
ply at different levels. For example, assume the trust is a
settlor-directed irrevocable non-U.S. that is in a jurisdic-
tion that has entered into a Model 1 IGA that owns one
hundred percent of the shares of a non-U.S. PIC which
has not made any elections under U.S. tax law. Assume
that the PIC owns marketable securities held at a non-
U.S. bank in a jurisdiction that has entered into a Model 2
IGA. The bank will apply the Model 2 IGA to determine
the FATCA status of the PIC. If the PIC is nothing more
than a holding company, then it will probably be an FFI
that must report on its owner directly to IRS. At the level
of the non-U.S. Trust, the trustee will need to consider the
Model 1 IGA and local implementing legislation to de-
termine Trust’s FATCA status. In such case, the non-U.S.
trust will likely need to report on its beneficiaries to the
non-U.S. jurisdiction where it was formed. Finally, if the
trust has a non-U.S. trustee, the trustee is likely to be an
FFI under FATCA or the IGA applicable in the trustee’s
jurisdiction and will need to report on the trust accord-
ingly. FATCA uses the Form W-8BEN-E (or substitute
form) to provide the FATCA classification for the entity
providing the form to the party requesting the form.

As anon-U.S. trust company, the trustee should be
considered an FFI because it is an “investment entity.”
An “investment entity” is an entity that conducts as a
business (or is managed by an entity that conducts as a
business) one or more of the following activities for or on
behalf of a customer:

a) trading in money market instruments (e.g.,
cheques, bills, certificates of deposit, derivatives,
etc.); foreign exchange, exchange, interest rate
and index instruments, transferable securities, or
commodity futures trading;

b) individual and collective portfolio management; or

c) otherwise investing, administering, or manag-
ing funds or money on behalf of other persons
(“Investment Management Activities”).!

Non-U.S. trust companies are likely to be considered
investment entities under the last category of otherwise
investing, administering, or managing funds or money

on behalf of other persons. This would be considered a
type 1 classification. If trusts or PICs have mostly passive
income from financial assets they should qualify as in-
vestment entity FFIs.!3

A type 1 classification is an FFI that engages in Invest-
ment Management Activities. A type 2 classification is an
FFI that is managed by a person who engages in Invest-
ment Management Activities on behalf of the entity. As
noted above, a non-U.S. trust company will qualify as
type 1 investment entity. The trusts for which such trust-
ees serve will qualify as type 2 investment entities. A type
2 investment entity is “managed” by an FFI that performs
Investment Management Activities on behalf of the entity
and fifty percent or more of the managed entity’s gross
income must be attributable to investing in financial
assets.!

Neither the FATCA Regulations nor the IGAs specifi-
cally require a trustee to carry out the FATCA obligations
for the trust. However, since most jurisdictions do not rec-
ognize trusts as separate legal entities, the trustee is the le-
gal person that must act for the trust. As such, the trustee
will need to comply with FATCA or the IGA for itself, if it
is a non-U.S. trust company, and for the trust.

\

“A beneficiary who is entitled to a
mandatory distribution from the trust
is considered an account holder of the
trust.”

Under the FATCA regulations, the following persons
may be considered account holders of a trust that is an in-
vestment entity FFI: (1) any person treated as the owner of
all or a portion of the trust under the grantor trust rules;
(2) a beneficiary who is entitled to a mandatory distribu-
tion from the trust; and (3) a beneficiary who may receive
a discretionary distribution'* from the trust, but only if
such person receives a distribution in the calendar year.!!

If the settlor of a foreign trust that is treated as a
grantor trust dies, the trust will convert from a foreign
grantor trust to a foreign non-grantor trust. This should
not change the trust’s FATCA classification. However, this
conversion does change the identity of trust’s account
holders for FATCA purposes. For example, the settlor is
no longer an account holder at his or her death. A ben-
eficiary may become an account holder of the trust if the
beneficiary was not already an account holder.

A beneficiary who is entitled to a mandatory distribu-
tion from the trust is considered an account holder of the
trust. Such a beneficiary should be considered an account
holder of the trust whether or not the settlor is alive and
whether or not the settlor retains powers over the trust.

A person is a mandatory beneficiary if the person has the
right to receive directly or indirectly a mandatory dis-
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tribution from the trust. A mandatory distribution is a
distribution that is required to be made pursuant to the
terms of the trust document.

A trust settled by a non-U.S. person may be treated
as a grantor trust, provided that the settlor retains a right
to revest the trust assets in himself or herself by way of a
power of revocation. A revocable grantor trust may none-
theless make a distribution to a beneficiary who is a U.S.
person. A discretionary beneficiary of a revocable grantor
trust is treated for U.S. federal income tax purposes of the
beneficiary to be receiving a gift from the grantor rather
than a distribution from the trust. Such a gift received is
subject to reporting by the beneficiary but generally is not
subject to tax in the beneficiary’s hands. Notwithstand-
ing that there is generally no tax on the distribution, the
trustee should obtain the FATCA documentation for the
grantor and should obtain the FATCA documentation for
the beneficiary to the extent a distribution is paid to the
beneficiary during the calendar year.

A discretionary beneficiary of an irrevocable foreign
grantor trust should not be treated as an account holder
until the year in which the trust makes a distribution to
the beneficiary. As explained above, in order to qualify
as an irrevocable foreign grantor trust, the only amounts
distributable from the trust during the lifetime of the
settlor may be distributed only to the settlor and the set-
tlor’s spouse. Because the beneficiaries of an irrevocable
grantor trust are limited to the settlor and the settlor’s
spouse during the settlor’s lifetime, the trust may not
make distributions to U.S. persons other than the settlor’s
spouse.

If a non-U.S. person settlor’s U.S. person spouse is
permitted to benefit from the trust during the settlor’s
lifetime and such spouse receives a distribution, the
trustee should treat the U.S. person spouse as an account
holder of the trust. Notwithstanding that there is gener-
ally no tax on the distribution (since the trust is a grantor
trust), the trustee should obtain the FATCA documenta-
tion for the grantor and should obtain the FATCA docu-
mentation for the spouse to the extent a distribution is
paid to the beneficiary during the calendar year.

A foreign trust from its inception may be a foreign
non-grantor trust. Even a properly structured grantor
trust becomes a non-grantor trust upon the death of the
non-U.S. grantor. If a trustee of a foreign non-grantor
trust makes a distribution to a U.S. person beneficiary,
the trustee will be required to treat such U.S. person
beneficiary as an account holder of the trust for FATCA
purposes. Such a distribution is subject to reporting by
the trustee under FATCA. The value of the “account” to
be reported for a discretionary beneficiary should be the
value of the distribution made during the year.

A PFFI is required to deduct and withhold thirty
percent of any withholdable payment made by the PFFI

to an account held by a recalcitrant account holder or to
an NPFFL These withholding obligations of a PFFI with
respect to a recalcitrant account holder do not apply to ac-
counts maintained by a reporting FATCA Partner financial
institution under an IGA.

Glenn G. Fox is a partner, and Paul DePasquale is an

associate, with the law firm Baker & McKenzie LLP in
New York City.
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IRS Form 8082 Instructions, “Penalties.”

Code § 6662(d)(1).

See Code § 7454(a).

See Stoltzfus v. U.S., 398 F.2d 1002 (3d Cir. 1968).

31 C.ER §1010.306(c) and 31 C.F.R. § 1010.350(a). If such is the case,
U.S. persons also must answer in the affirmative the question on Form
1040, Schedule B, about their ownership or signatory authority over a
foreign account.

Id.
Id.

See FINCEN Report 114 for years prior to 2015, at http:/ /bsaefiling.
fincen.treas.gov

See Section 52105(b)(10) of the DRIVE Act.

See Section 52105(b)(10) of the DRIVE Act and Treas. Reg. Section
1.6081-5(a)(5) and (b)(1).

31 C.FR. § 1010.350(b).

Code § 7701(b)(3)(A).

Code § 7701(b)(3)(B).

31 C.ER. § 1010.350(a) and (c).

Supplementary Information to 31 C.ER. § 1010.350, at Section ILA.
31 C.ER. § 1010.350(e)(1).

31 C.ER. § 1010.350(e).

31 C.ER. § 1010.350(g)(5).

Supplementary Information to 31 C.ER. § 1010.350, at Section IILB.
Id. at Section IILL

31 C.FR. § 1010.350(f)(1).

Supplementary Information to 31 C.ER. § 1010.350, at Section ILB.

31 C.ER. § 1010.350(g)(1); Form TD F 90-22.1, General Instructions
p. 7 (Item 14).
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105. 31 U.S.C § 5321(a)(5). There is an exception if (i) the violation was
due to reasonable cause, and (ii) the amount of the transaction

or the balance in the account at the time of the transaction was NEW Y O RK S T A TE
properly reported. Id.; see also 31 U.5.C § 5322 for criminal BAR ASSOCIATION

penalties.
106. IRS News Release IR-2008-79 (17 June 2008).
CONNECT
108. 31 U.S.C § 5321(a)(5)(A), (B)().
109. The delivery address for private courier services is: U.S. W I T H N Y S B A
Department of Treasury, Currency Transaction Reporting, 985
Michigan Avenue, Detroit, MI 48226. Id.
110. FAQs regarding Report of Foreign Bank and Financial

Accounts (FBAR), http:/ /www.irs.gov/ businesses/small/ \/l S | t us on t h e We b .
article/0,,id=148845,00.html (last visited 9 December 2008) 2
www.nysba.org

(Question 10).

111. Treas. Reg. §§ 1.6038D-1T to 1.6038D-8T.
112. Treas. Reg. §§ 1.6038D-1 to 1.6038D-8.
118 PATER GPLIG) Follow us on Twitter:
114. Code § 6038D(a); Treas. Reg. § 1.6038D-2(a)(1). -
115. Treas. Reg. § 1.6038D-2(a)(2), (3), and (4). www.twitter.com/ nys ba
116. Treas. Reg. § 1.6038D-1(a)(1) and (2).
117. Treas. Reg. § 1.6038D-2(e)(1).

18, 1 Like us on Facebook:

119. Preamble to Final Regulations of Code §6038D, Section IV G. f b k /
120. Treas. Reg. § 1.6038D-2(b)(1). WWwWw.TacebookK.com

121. Id. nys ba
122. Treas. Reg. § 1.6038D-2(b)(4)(i).
123. Treas. Reg. § 1.6038D-2(b)(4) ).

124. Treas. Reg. §§ 1.6038D-2(b)(4)(iv) and 1.6038D-3(c). J OI N 'th e N YS B A

125. Id. ,

126. Treas. Reg. § 1.6038D-2(b)(4)(iii). LinkedIn group.

Al www.nysba.org/LinkedIn

128. Code § 6038D(g).

129. Treas. Reg. § 1.6038D-5(f)(2)(i).

130. Treas. Reg. § 1.6038D-5(f)(2)(ii)

131. Code §1471(a).

132. Code §1471(b).

133. Treas. Reg. §1.1471-1(b)(78) and (79).
134. Treas. Reg. §1.1471-1(b)(78).

135. Treas. Reg. §1.1471-1(b)(79).

136. See Model 1 IGA, Article 1(1)(gg) and Treas. Reg. §1.1471-1(b}(39) and
Code section 7701(a)(1).

137. Treas. Reg. §1.1471-5(e)(4)(A).

138. In addition to the policies underlying FATCA, the deemed compliant
categories in the FATCA Regulations and IGA (and the IRS’ statement in
Notice 2010-60) strongly suggest that private family trusts can be FFIs—
otherwise, the development of such deemed compliant categories in the
FATCA Regulations and IGAs would have been unnecessary.

139. Treas. Reg. § 1.1471-5(e)(4)(i)(B).

140. A discretionary distribution means a distribution that is made to
a person at the discretion of the trustee or a person with a limited
power of appointment.

141. Treas. Reg. § 1.1471-5(b)(3)(iii).
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