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impact of  the new german and austrian merger control thresholds on 

l icensing agreements

On 9 July 2018, the German and Austrian competition authorities (the German Bundeskartellamt and Austrian 
Bundeswettbewerbsbehörde) published fi nal guidance on the application of the value-of-transaction thresholds in 
their respective merger control laws (the “Guidelines”).1  

Germany and Austria recently introduced new merger control value-of-transaction thresholds to be applied 
alongside the traditional turnover-based tests.2 The acquisition of target companies or assets with low (or no) 
revenue has become notifi able if the value-of-transaction thresholds, EUR 400 million in Germany and EUR 200 
million in Austria, are exceeded. The transaction-value thresholds are global, and not confi ned to German or 
Austrian derived value or in-jurisdiction assets.  Deals agreed between companies anywhere in the world—provided 

1 The Guidelines are not yet available in English, 
but are in German on the Bundeskartellamt 
website, https://www.bundeskartellamt.de/
SharedDocs/Publikation/DE/Leitfaden/Leitfaden_
Transaktionsschwelle.html?nn=3590338.

2 In Germany, under the traditional test, transactions 
need to be notifi ed provided that, cumulatively, the 
combined worldwide turnover of the undertakings 
concerned exceeds EUR 500 million and, in addition, 
one of the parties has domestic revenues exceeding 
EUR 25 million, whereas another party has domestic 
revenues exceeding EUR 5 million. In Austria, the 
traditional turnover thresholds are satisfi ed where, 
cumulatively, the combined worldwide turnover 
of the undertakings concerned exceeds EUR 300 
million, the worldwide turnover of each of at least 
two undertakings exceeds EUR 5 million, and the 
combined domestic turnover of the undertakings 
concerned exceeds EUR 30 million, unless the 

domestic turnover of only one undertaking 
concerned exceeds EUR 5 million and the combined 
worldwide turnover of the other undertakings 
concerned does not exceed EUR 30 million. 

3 Guidelines, ¶ 7.

4 Both German and Austrian merger control 
rules prohibit the implementation of notifi able 
transactions prior to merger clearance and each 
provides for fi nes of up to 10% of global group 
turnover for infringements.  See, e.g., Mars/
Nutro (2008) (EUR 4.5 million fi ne for premature 
acquisition of control of Nutro after U.S. clearance 
had been received but before the Bundeskartellamt 
had completed its review, unsuccessfully arguing 
that the Nutro German and Austrian business had 
been carved out of closing); Lenzing/Tencel (2005) 
(EUR 1.5 million fi ne for failing to notify acquisition 
of Tencel).

there is a German or Austrian 
nexus—potentially require a merger 
control fi ling. 

The value-of-transaction thresholds, 
which only apply if the traditional 
turnover thresholds are not met, 
are designed to capture deals in 
innovation-driven industries, such 
as tech or healthcare, where high-
value targets may generate little 
or no current revenue, but off er 
huge future potential. These deals 
formerly would have fallen outside 
the German and Austrian turnover 
related thresholds.3 

But, as the Guidelines explain, the 
new thresholds’ impact is far broader 
than just these gap cases, as they 
bring new types of transactions 
within the merger control laws.
Acquisitions of assets without any 
current market facing presence 
potentially are within the scope of 
the new thresholds, as they apply not 
just to the acquisition of start-ups or 
patent portfolios, but also to certain 
types of licences. This is particularly 
relevant for the pharmaceutical / life 

sciences sector, where licensing deals 
for late-stage pipeline products are 
common practice.

Licensing deals will therefore require 
careful review to determine whether 
a merger control fi ling is required, 
and a standstill period must be 
observed.  Failure to fi le (so-called 
“gun-jumping”) can lead to high fi nes 
in both Germany and Austria.4 

The New German and 

Austrian Thresholds

The German value-of-transaction 
threshold provides that a transaction 
is notifi able where:  

1. the Parties’ combined worldwide
turnover exceeds EUR 500 million;

2. one of the Parties has turnover
in Germany of more than EUR 25
million;

3. neither the target nor any other
party (apart from that referenced in
2.) has turnover in Germany of more
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5 Practically, cases that should be covered concern, 
for example, companies in the pharmaceutical and 
technology sector or business models in the digital 
economy that are associated with the creation of 
commercially valuable data resources and/or attract 
a large number of users with corresponding network 
eff ects.  This will predominantly aff ect start-ups but 
may also cover other business models, such as the 
acquisition of licenses for R&D pipeline products or 
patent pools.  

6 Guidelines, ¶ 85 et seq.

7 Id. at ¶ 102 et seq.

8 Section 37, ¶ 1 no. 1 of the Act against Restraints of 
Competition (the “ARC”).

9 See Judgment of German Federal Supreme 
Court (BGH) of 07.07.1992, KVR 14/91 - 
“Warenzeichenerwerb”.

10 ARC, Section 37 ¶ 1 no. 2a.

11 Note that unlike under U.S. merger control law, 
where the acquisition of a license constitutes an 
acquisition of assets (since U.S. law does not foresee 

the acquisition of control as a separate type of 
concentration), under German law, the “acquisition 
of assets” requires an acquisition of the full legal 
rights in an asset, i.e., the seller may not retain 
the property rights over the licensed assets (as it 
is the case for licenses).  See also OLG Düsseldorf 
15.6.2005 WuW/E DE-R 1504, ″National Geographic″; 
BGH 10.10.2006 WuW/E DE-R 1979, 1980, ″National 
Geographic I.″ 

12 Literature refers to a minimum duration of 5 
years.  See Bach, in: MünchKommGWB, Section 37 ¶ 
39. See also ten-year contract in National Geographic 
I; National Geographic.

13 National Geographic I; National Geographic.

14 Where two or more acquirers are involved, the 
transaction will usually involve the creation of a 
joint venture, which can be a notifi able transaction 
regardless of this issue.

15 National Geographic I, ¶¶ 21-22.

16 Guidelines, ¶ 112 (Referring to concentrations in 
the form of “acquisitions of assets” (section 37 ¶ 1 

no. 1 ARC), i.e., among others to patent or trademark 
rights) with reference to German Bundestag, 
Explanatory Note, BT-Drs. 18/10207, p. 76.

17 Guidelines, ¶112. Note that the German 
legislature still went one step further and explained, 
in the Explanatory Note, that where the value 
of the consideration exceeds EUR 400 million, 
the value of the consideration indicates that the 
transaction relates to the acquisition of an existing 
market position, i.e., external growth. Indeed, the 
legislature explains: “The competitive position is 
refl ected in the fact that the company is active on 
the market and that its services are used, even if they 
may be free of charge.” As the second sentence 
indicates, this presumption will however only apply 
with regard to non-remunerated markets within 
the meaning of Section 18 para. 2a ARC, since R&D 
assets or pipeline products cannot, de facto, exist 
on a market. With regard to licenses, there is hence 
no presumption that a value of more than EUR 
400 million indicates entry into an existing market 
position. Nevertheless, we believe the level of value 
will be a strong indication of entry into a future 
market position, which will fall under Section 37 ARC.

than EUR 5 million;

4. the value of the consideration
for the transaction exceeds EUR
400 million; and

5. the target has signifi cant
activity in Germany (local nexus).

The Austrian value-of-transaction 
threshold requires notifi cation 
where:

1. the Parties’ combined worldwide
turnover exceeds EUR 300 million;

2. the Parties’ combined turnover in
Austria exceeds EUR 15 million;

3. the amount of consideration
for the merger/concentration
exceeds EUR 200 million; and

4. the target is to a relevant
extent active in Austria (local
nexus).

The thresholds are intended to 
catch transactions where the target 
company or assets have no or only 
minimal (domestic) turnover but a 
high value is paid (e.g. where the 
future market potential of the target 
company or assets is refl ected in 
the purchase price).5 The Guidelines 
give as examples the acquisition of a 
smartphone communication app6  or 
a pharmaceutical ingredient.7

Patents and Licences as 

‘Concentrations’ Under 

German and Austrian 

Merger Control 

The acquisition of patent or 
trademark rights has always 
constituted a concentration under 
German merger control law,8 
provided that the right was an 
“essential part” of the seller’s assets.9  
But for this criterion to be met, the 
acquirer must enter into an existing 
market position of the seller. 

Similarly, German case law held that 
the acquisition of licence rights (e.g. 
the grant of a licence for the global 
distribution of a pharmaceutical or 
medical device product) constitutes 
a notifi able merger10 in the form of 
an “acquisition of control”,11 where:

1. the licence is of suffi  cient
duration;12 and

2. the licensee, by obtaining the
licence, entered into the existing
market position of the licensor.13

In contrast, the grant of a licence 
was not a notifi able merger if there 
was no current revenue generating 
activity associated with it. A licence 
for the global distribution of a future 
pipeline pharmaceutical or medical 

device product was hence not a 
notifi able merger.14

In National Geographic I, the parties 
had concluded a licence agreement 
for the initial publication of the 
magazine “National Geographic” in 
the German language. The Federal 
Supreme Court (“BGH”) confi rmed 
that the licence agreement did not 
constitute a concentration because 
the licensors had not yet marketed 
the magazine in the German 
language and hence, there was no 
existing market position into which 
the acquirer could enter.15

Now, the Guidelines state that the 
“existing market position” criterion 
no longer applies under the new 
German value-of-transaction 
threshold.16 In an R&D context, a 
transaction may be notifi able if the 
acquirer will gain a future market 
position.17

The Explanatory Note accompanying 
the new German legislation explains 
that the German legislature made a 
conscious decision to overrule prior 
case law. The amendments “take 
account of the fact that the case-
law does not cover the acquisition 
of assets, such as the acquisition of 
intellectual property rights, i.e. patent 
portfolios, as a concentration, if they 
are not linked to an existing market 
position. … The additions are intended 
to clarify that this conclusion is not 
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18 German Bundestag, Explanatory Note, BT-Drs. 
18/10207, p. 76.

19 Section 37 ¶ 1 No. 1, second half-sentence and 
section 37 para. 1 No 2, second half-sentence, 
respectively.

20 Guidelines, ¶ 112.

21 Id. at ¶ 113. This is also in line with the 
observations of the BGH in National Geographic I.  

See BGH 10.10.2006 WuW/E DE-R 1979, ¶ 16.

22 Guidelines, ¶ 113.

23 See BGH in National Geographic; see also BGH 
10.10.2006 WuW/E DE-R 1979, ¶ 19.

24 Section 7 ¶ 1 Austrian Cartel Act (“KartG”).

25 Confi rmed by Judgment of the Cartel Court of 7 

September 1995, 1 Kt 417/95.

26 In particular, the non-remunerated market clause 
in Section 18 ¶ 2a ARC.

27 Guidelines, ¶ 116.

mandatory and that a concentration 
can nevertheless arise.”18

So under the new German merger 
control threshold, the acquisition 
of patent rights for R&D or pipeline 
products (such as the purchase of 
a patent portfolio and regulatory 
dossier) can constitute a notifi able 
merger, regardless of whether the 
acquired assets have already been 
monetized.

Application to licences

The Explanatory Note is silent as 
to whether the new threshold 
requirements also apply to licence 
agreements. But, the prevailing view 
is that they do. The legislature states, 
both in relation to the acquisition 
of assets test and the acquisition 
of control test, that a concentration 
will exist irrespective of whether 
the target has yet generated any 
revenues.19 So the legislature 
overruled existing case-law in 
relation to both tests. The Guidelines 
state that the intent of the law was 
to cover cases in which the turnover 
potential of the target only develops 
after they have been sold,20 which 
is relevant both for asset transfers 
and licence rights. Further, the 
authorities make clear that it cannot 
make a diff erence whether shares 
in a legal entity are acquired, or 
whether licence rights or other 
rights relating to research results 
are transferred.21 The legislature 
cannot have intended, for example, 
that the acquisition of all shares in a 
promising biotech start-up would be 
notifi able, but the transfer of rights 
to its potential drugs would not be.22

The duration criterion 

An acquisition of a licence alone 
(no matter the value) is not 

automatically notifi able. It must 
also lead to a lasting change in the 
market structure. So, short term 
licences should not be notifi able. 
Past precedents and literature 
suggest that the duration must 
be at least 5-10 years. But, it is 
questionable whether these past 
benchmarks are reliable in the 
context of highly innovative and fast-
changing markets. An assessment 
will be required as to whether the 
duration of the licence, even if of a 
shorter duration than 5-10 years, 
could still have a lasting impact 
because of the fast moving nature 
of the industry. For example, 
even a shorter licence might stifl e 
emergence of a new technology 
during its optimum window of 
exploitation and lead to long lasting 
market impacts. In addition, where 
licences are structured as short 
term, but with longer term renewal 
options, the authorities are likely to 
consider these notifi able if the value 
threshold is exceeded. 

Unfortunately, the Guidelines 
remain silent on this point. In close-
to-the-line cases, where the value 
threshold is exceeded, parties may 
need to seek guidance from the 
Bundeskartellamt.

Exclusive or non-exclusive

The requirement that the acquirer 
enters into a current or future 
market position means that only 
exclusive licences are notifi able 
(i.e., where neither the licensor 
retains, nor any other third-party 
licensee has or can obtain the 
same commercialization rights).  
In National Geographic I, the BGH 
had presupposed—in a side 
note—that entering into a market 
position would mean that the seller 
ceases to be active in the same 

market.23 Logically, this approach 
must be correct. The grant of a 
non-exclusive licence would add 
an additional competitor to the 
market, rather transfer the (current 
or future) market to it. And hence 
non-exclusive licences should not 
be within the laws’ intended scope 
and, indeed, are unlikely raise any 
competition law issues. A more 
diffi  cult fact pattern will be where 
there are regulatory or other 
constraints on the licensor or third 
party, which means that de facto only 
the licensee will be meaningfully 
able to exploit the licensed 
technology to enter a (future) 
market. Here too the Guidelines are 
silent. Again, consultation with the 
Bundeskartellamt or the Austrian 
Bundeswettbewerbsbehörde may be 
advisable if all the other criteria are 
fulfi lled.

Austrian approach to licences

In Austria, the situation is more 
straight-forward. According to 
literature and case law, before the 
legislative change, acquisitions of 
patent rights or long-term licence 
agreements could constitute 
“acquisitions of essential parts of 
undertakings”,24 where there was 
a possibility of assuming the 
seller’s market position.25 And the 
Guidelines signal that the authorities 
are likely to take the same approach 
as before. The amended Austrian 
law does not provide for comparable 
clarifi cations as the new German 
law.26 But the Guidelines state 
that the current wording of the 
law does not confl ict “with such 
interpretation”.27 It is unclear what 
interpretation the authorities are 
specifi cally referring to here.  But it 
follows from the legislative purpose 
that, also in Austria, the entry into 
a future market position must 
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28 Id. at ¶ 11.

29 Id. at ¶ 12.

30 Id. at ¶ 30.

31 Id. at ¶¶ 11, 15.

32 Id. at ¶ 28.

33 Id. at ¶ 29.

34 Id. at ¶ 30.  The formula to calculate the present 
value (PV) of a future payment with a certain value 
(FV) on the basis of the applicable interest rate (i) 

would be PV = FV x (1+i)-n (or, alternatively, PV = FV x 
(1/(1+i)n).

35 In terms of calculation, the probability is weighed 
in as a factor “prb” in the equation: PV = FV x prb x 
(1+i)-n (or, alternatively, PV = FV x prb x (1/(1+i)n).

be considered suffi  cient for a 
patent or licence deal to constitute 
a concentration, provided the 
other criteria, considered above, 
are fulfi lled (and provided that the 
transaction-value exceeds EUR 200 
million).

The “Value of the 

Transaction”

The key element of the new 
thresholds is the “value of the 
consideration”. This term comprises 
the purchase price paid, plus the 
value of any liabilities assumed by 
the acquirer. 

The Guidelines defi ne 
“consideration” broadly.28 The 
defi nition includes the transfer of 
assets in lieu of payment, such as 
voting rights, securities, tangible 
assets and intangible assets, as 
well as such consideration that 
is linked to the occurrence of 
particular conditions. Earn-out 
clauses, milestone payments, and 
additional payments for achieving 
turnover or profi t targets all 
qualify as consideration where 
they are reasonably identifi able at 
the point of signing. Evidence to 
assist in the assessment would be 
internal documents, such as board 
presentations, business models, 
budgeting plans, etc. that map 
out the commercial terms of the 
transaction between the parties. 

The consideration value for the 
purpose of the merger control 
value test can be materially higher 
than what the parties perceive to 
be the deal value.29 It can include 
post-closing settlement payments, 
earn-out payments, or payments for 
non-compete arrangements. 

The burden of calculating the 
deal consideration value and the 

appropriate method of valuation 
falls on the acquirer. Any standard 
practice accounting method for 
the valuation of a target company 
or assets would appear to be 
acceptable to the authorities for the 
determination of the transaction 
value. 

In Germany, the most prominent 
valuation methods are traditionally 
the Discounted Earnings Method 
(“Ertragswertverfahren”) or the 
Discounted Cash Flow Method 
(“DCF”). The Discounted Earnings 
Method uses forecasts for the 
earnings of a fi rm and the fi rm’s 
estimated fi nal value at a future 
date, and discounts these back to 
the present using an appropriate 
discount rate. The sum of the 
discounted future earnings and 
discounted terminal value equals 
the estimated value of the fi rm. The 
DCF method analyses future free 
cash fl ow projections and discounts 
them, using a required annual rate, 
to arrive at present value estimates. 
A present value estimate is then 
used to evaluate the potential for 
investment.

Another recognized method 
is the multiples method 
(“Multiplikatormethode”), which can 
be used if data for the two methods 
above is not available. Particularly 
for start-up target companies, this 
method may be most appropriate. 

These calculation methods are 
not expressly mentioned in the 
Guidelines, which refer only to 
“discounting methods commonly used 
in the fi nancial sector, such as those 
used in multi-period (or dynamic) 
capital budgeting.”30

Assessing current and future 
payments

Typically in pharmaceutical licensing 

deals, the consideration will be 
a mixture of upfront payment, 
milestone payments, and running 
royalties, or a share of bookings 
for the pharmaceutical product 
once commercialised. All of these 
elements (including licence fees) are 
relevant for the calculation of the 
value of consideration under the 
Guidelines.31

According to the Guidelines, 
the relevant point in time for 
determining whether a transaction 
must be notifi ed is the completion 
date.32 Hence, if various components 
of the consideration are to be paid 
at diff erent times, the value of all 
subsequent payments has to be 
determined with regard to the 
completion date of the merger.33 
Upfront payments will be at full 
value because they are usually 
due at closing.  But the value of 
milestone payments and running 
royalties or shares of future 
bookings has to be calculated by 
discounting their value in the future.  
The Guidelines state that this can 
be done using commonly used 
discounting methods, such as those 
used in multi-period or dynamic 
capital budgeting.  Future payments 
must be discounted to a cash 
value to calculate the value of the 
payments at the closing date.34

Conditional future payments

Another factor that has been taken 
into consideration is that future 
payments can be uncertain in terms 
of probability. The future value must 
therefore also be discounted by the 
probability that it will not occur.35

A worked example

A pharmaceutical company plans 
to acquire an exclusive long-term 
licence for the commercialization 
of a drug with a promising active 
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36 Royalties in year 1/10: EUR 10 million x (1/(1+0.1)2) 
= EUR 8.264 million; royalties year 2/10: EUR 10 
million x (1/(1+0.1)3) = EUR 7.513 million; royalties 
year 3/10: EUR 10 million x (1/(1+0.1)4) = EUR 6.83 
million; royalties year 4/10: EUR 10 million x (1/
(1+0.1)5) = EUR 6.21 million; royalties year 5/10: EUR 
10 million x (1/(1+0.1)6) = EUR 5.643 million; royalties 

year 6/10: EUR 10 million x (1/(1+0.1)7) = EUR 5.13 
million; royalties year 7/10: EUR 10 million x (1/
(1+0.1)8) = EUR 4.664 million; royalties year 8/10: EUR 
10 million x (1/(1+0.1)9) = EUR 4.24 million; royalties 
year 9/10: EUR 10 million x (1/(1+0.1)10) = EUR 3.855 
million; royalties year 10/10: EUR 10 million x (1/
(1+0.1)11) = EUR 3.5 million.

ingredient that has already been 
approved for use in the EU, but is 
not yet commercialised. The agreed 
consideration consists of (1) a one-
off  payment of EUR 300 million upon 
completion, (2) royalties of 10% 
of sales over a period of 10 years 
from the date when the turnover 
exceeds EUR 100 million for the fi rst 
time and (3) milestone payments of 
EUR 50 million due when the drug 
is authorized for commercialization 
in certain non-EU countries and the 
total turnover generated with the 
drug exceeds EUR 500 million for the 
fi rst time.  

Here, the one-off  payment will have 
to be included at full value (EUR 300 
million). The royalty payments have 
a future date and are uncertain, 
hence they have to be discounted to 
the present date. First, the parties 
will have to establish the date on 
which sales will likely exceed EUR 
100 million. Secondly, they will 
have to establish the likelihood of 
sales exceeding EUR 100 million 
annually. Assuming the company 
anticipates EUR 100 million after 12 
months, royalties would be fi rst due 
in year two (following closing) and 
amount to 10%, i.e., EUR 10 million.  
Anticipating a discount rate of 10%, 
the present value of this future 
payment would be EUR 10 million 
x (1/(1+0.1)2) = approx. EUR 8.264 
million. For the remaining 10 years, 
the annual payments would have to 
be discounted to value accordingly, 
i.e., for the second year EUR 10
million x (1/(1+0.1)3), for the third
year EUR 10 million x (1/(1+0.1)4),
and so on. In sum, the annual royalty
payments would hence have a
present value of approx. EUR 55.85
million.36 In this example, we assume
that achieving EUR 100 million sales
is a certainty, so no further discount
is applied for the possibility that the
market launch is unsuccessful.

As to the milestone payments, 
the date on which the condition 
(the marketing authorizations) 
will be fulfi lled and an estimate of 
the likelihood of this to happen 
will have to be provided. On that 
basis, the probability-weighed cash 
value of these payments needs 
to be specifi ed: the fact that the 
payment is due in the future is taken 
into account by discounting the 
probability by multiplying the value 
of the payment by its probability. By 
way of example, if the likelihood of 
marketing authorisation in country 
A is 50% after 3 years, and 75% in 
country B after 2 years, with an 
anticipated discount rate of 10%, 
the cash value of the milestone 
payments would be:

• in case A: EUR 50 million x 0.5 x
(1/(1+0.1)3) = approx. EUR 18.78
million;

• in case B: EUR 50 million x 0.75
x (1/1+0.1)2) = approx. EUR 30.99
million;

• in sum, the milestone payments
would hence have a present
value of approx. EUR 49.77
million.

On that basis, the transaction value 
of the exclusive long-term license 
would be EUR 300 million + EUR 
55.85 million + EUR 49.77 million = 
EUR 405.62 million. 

Accordingly, in this example, the 
German (and Austrian) notifi cation 
thresholds would be exceeded.

The “Nexus” Test

To be notifi able, the target company 
or assets must have a “nexus” with 
Austria or Germany. The nexus test 
is fulfi lled if the target is “signifi cantly 
active in Germany” or “to a relevant 

extent active in Austria.” 
A target may be considered “active” 
based on its revenues (if any) 
with Austrian or German based 
customers or, for non-revenue 
generating products, by reference 
to other activities, such as domestic 
R&D activities.

Whether those activities are 
“signifi cant” (or they meet the 
“relevant extent” threshold) requires 
further analysis.

• Mature revenues less than
EUR 5 million (annually).  The
law intends to bring within its
scope acquisitions of a target
company or assets that are not
(yet) generating appreciable
turnover, but which show a
high degree of economic and
competitive potential in the
future. Under German merger
control law, this will not be
the case if the target company
generates a turnover below
EUR 5 million in Germany.
This assumes that the target’s
business is mature; in other
words, that it is unlikely to
exceed EUR 5 million within fi ve
years.  If the target’s business
is undergoing rapid expansion
or will do so post-merger as a
consequence of the deal, then
it remains notifi able. In Austria,
there is no defi ned domestic
turnover threshold for the target,
as in Germany. Nevertheless,
turnover can still be used as
a benchmark. Typically, the
Austrian authority will consider
domestic turnover insignifi cant if
less than EUR 500,000.37

• Pipeline (or current low
value revenue) product but
expected revenues less than
EUR 5 million (annually). The
EUR 5 million threshold is also a
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38 This can also be drawn as an a-contrario conclusion 
from the fact that according to the Explanatory 
Note, if, a target is (only) active in a mature and fully 
monetized market in Germany since several years 
but has not generated EUR 5 million of turnover 
in this market, no fi ling is required.  See German 

Bundestag, Explanatory Note, BT-Drs. 18/10207, re 
Section 35 (p.83) (see footnote 6 for full reference).

39 Guidelines, ¶ 79.

40 Id. at ¶ 80.  The Guidelines mention the “monthly 

active user” or number of “unique visitors” in the 
digital context. Id. at ¶ 67.

41 Id. at ¶ 69.

42 Id. at ¶ 74.

benchmark in relation to 
potential.38 Thus, where the 
target company or assets’ 
activities have not yet been 
monetized, the relevant question 
is whether it can reasonably 
be expected that they would 
generate EUR 5 million or 
more in Germany in the future.  
Again, the relevant time frame 
is fi ve years. The Guidelines, 
by way of example, refer to the 
acquisition of an approved drug, 
which is at the initial stage of 
commercialization and will come 
to market in Austria or Germany 
in less than fi ve years.

• Pipeline product, over fi ve
years from market launch,
but R&D activity carried out
in Germany/Austria. Even
if the drug is longer than fi ve
years from market launch, a
transaction is notifi able if R&D
activity is carried out in Austria
or Germany. The Guidelines
give the example of phase 3
clinical trials as being a suffi  cient
nexus.39 Conversely, no fi ling
would be required if the drug
will not come to market in
Austria or Germany within fi ve
years and no R&D activity is
carried out in either Austria or
Germany. This is because the
target company or assets would
not be considered “signifi cantly
active” in Germany or active to a
“relevant extent” in Austria.

The Guidelines state that there 
needs to be an appropriate indicator 
to measure the extent to which 
the target can be considered to 
have domestic activities, since such 
activity needs to be “signifi cant.”40 
However, a “signifi cant domestic 
activity” can also be presumed 
absent measurement indicators, for 
example, in Austria, if the target has 
a domestic site. In Germany, where 
location of the target assets alone 

will not be a suffi  cient indicator, the 
key factor is the use of the asset for 
domestic business activities.41

For life-science cases, international 
registrations in a third country under 
the Patent Cooperation Treaty (both 
Germany and Austria are signatories) 
are expressly excluded from being 
suffi  cient.42 While national patent 
fi lings may be considered an indicator 
for the intended use of assets for 
domestic business activities, fi lings 
on a broader scale (e.g. to the EPO), 
will likely only be suffi  cient if it is clear 
from the application that the future 
business activities scope will cover 
Germany (or Austria). 

As a practical matter, it is diffi  cult 
to think of circumstances in 
which patents and/or marketing 
authorisations would not be sought 
for high value markets, such as 
Germany. Indeed, even for the 
most speculative research and 
development, Germany is typically 
a “must have” jurisdiction in which 
to seek a patent. Therefore, it is 
likely in most cases that a German 
registration will be intended and so 
the nexus test likely to be met. 
Again, given the relative paucity of 
guidance in the Guidelines, there 
will be grey areas in which parties 
will want to seek the authorities’ 
guidance.

Practical Consequences

Early consideration of the practical 
consequences of the new thresholds 
will be important when planning an 
acquisition, IP, or licensing deal in 
the life-science sector:

• The global nature of the value-
of-transaction test means that,
regardless of the location of
the deal, and whether it is
between Asian, U.S., or Latin
American companies, it could be

potentially notifi able in Austria 
or Germany if a nexus is present.  
A nexus may be obvious if the 
target’s business (or products 
derived from the licensed IP) 
is expected, within a fi ve year 
window, to generate substantial 
revenues in Germany or Austria.  
But it is less intuitive where it 
is based only on R&D activities 
locally, or on applications to 
national authorities aiming at 
obtaining market approval.

• Early consideration should be
given to whether the type of
transaction is within scope of the
new laws. Acquisitions of start-
up companies, IP portfolios, or IP
licences may now be notifi able,
even if the transactions involve
no current revenues. The
question is whether the assets
acquired could give rise to a
future market presence of the
acquirer.

• Value calculations are complex
and non-intuitive under the
Guidelines. Whether the
thresholds are met will be
obvious if there are very high
upfront or milestone payments.
But running royalties, contingent
milestone payments (weighted
by probability), earn outs, and
non-compete related payments
must also be considered.  Future
payments must be discounted
to present value. The burden
is on the parties to prove that
the threshold is not met. The
parties must be prepared to
validate a robust valuation story
and disclose internal business
documents relating to deal
value.

The Guidelines provide little 
guidance on common fact patterns.  
Offi  cials have said informally that 
they expect to be contacted for 
guidance. But they add that in many 
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38 This can also be drawn as an a-contrario conclusion 
from the fact that according to the Explanatory 
Note, if, a target is (only) active in a mature and fully 
monetized market in Germany since several years 
but has not generated EUR 5 million of turnover 
in this market, no fi ling is required.  See German 
Bundestag, Explanatory Note, BT-Drs. 18/10207, re 

Section 35 (p.83) (see footnote 6 for full reference).

39 Guidelines, ¶ 79.

40 Id. at ¶ 80.  The Guidelines mention the “monthly 
active user” or number of “unique visitors” in the 
digital context. Id. at ¶ 67.

41 Id. at ¶ 69.

42 Id. at ¶ 74.

cases they may recommend   
a precautionary filing. Careful 
consultation with the authorities 
may provide increased legal 
certainty for some deals.

Conclusion

Companies in innovation-driven and 
patent-reliant industries, such as the 
digital, tech, healthcare, and medical 
device sectors, must consider 
German and Austrian merger 
control laws even if they acquire a 
target company or asset with no 
or minimal turnover, or engage in 
licensing, regardless of whether the 
centre of gravity of the transaction 
is outside of the EU. Caution is 
required when applying these new 
merger control laws. Guidance from 
counsel will be required (possibly 
with informal no-name consultations 
with the authorities) to exclude or 
confi  rm filing requirements.




