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What Is New? 

On January 11, 2021, the Swiss Federal Tax Administration (“SFTA”) released 

updated guidance regarding the implementation of Automatic Exchange of 

Information pursuant to the OECD Common Reporting Standard (“CRS”) by Swiss 

financial institutions and other relevant third parties such as the SFTA (the 

“Guidance”)1. The SFTA also updated its AEOI / CRS Questions and Answers 

section on its website to accompany the updates seen in the Guidance, and to 

reflect inquiries the SFTA has received in recent years2.  The updates to the 

Guidance reflect changes made to the Swiss AEOI Federal Act and Ordinance in 

December 2020, which entered into effect on January 2, 2021. 

Among the more noteworthy changes consistent with the changes to the Swiss AEOI 

Law and Ordinance are: (i) an expansion of the scope of equity interest holders for 

trusts to align more broadly with the scope of Controlling Persons; and (ii) 

clarification of the treatment of cash as a passive asset even if not generating 

interest in a zero or negative interest rate environment. 

Summary of Key Updates 

High-level summary of relevant key updates to Swiss AEOI/CRS Guidance3 

 1.3.2.3.3: Clarified some situations for treatment as a beneficiary of a trust 

where distributions are made indirectly. 

 1.3.2.3.7.1: Removed alternative of using annual average value for the 

determination of account balance or value. 

 2.2.3.3: Removed the specific exception from Investment Entity status for 

certain supervised foundations; also removed a specific example of a non-

Investment Entity that is set up as a joint venture. 

 2.2.3.4: Removed specific classification as Active NFEs for certain charitable 

trusts. Also removed specific carve-out from scope of professionally managed 

                                                           
1 11 January 2021, Schweizerische Eidgenossenschaft, «Wegleitung Standard für den automatischen 
Informationsaustausch über Finanzkonten Gemeinsamer Meldestandard», available at 
https://www.estv.admin.ch/estv/de/home/internationales-
steuerrecht/fachinformationen/aia/publikationen/wegleitung.html. 
2 https://www.estv.admin.ch/estv/de/home/internationales-
steuerrecht/fachinformationen/aia/qualifikationsgremium/fragen-und-antworten.html>. 
3 The Guidance is currently available only in German, French and Italian. 
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investment entities for trusts with assets managed by a natural person. Clarified 

residence of a trust FI in Switzerland based on residence of at least one trustee 

in Switzerland. 

 2.4.2.8: Added language confirming that a trust is not required to report in 

separate jurisdiction of residence of a trustee, where it already reports the 

accounts in the trust’s jurisdiction of residence. Every trustee must be able to 

determine that the reporting was done. 

 3.5: With regards to equity interests in trusts, now using the English trust-related 

terms, and non-tax related definition of account holder, which we have seen 

being promoted by the OECD, expanding the scope of equity interest 

holders to include “Settlor, Trustee, Beneficiary or Protector” as well as 

others with actual control over the trust. Also clarifies that the look-

through principle applies to entities in these positions, effectively aligning 

the equity interest holder (account holder) for trusts with the Controlling 

Persons concept for Passive NFE purposes. 

 Excluded accounts (3.12): 

o 3.12.13: Removed from Excluded Accounts those accounts that are 

Excluded Accounts according to the jurisdiction of residence of the 

account holder. 

 4.8.2: Some conforming updates to the general trusts section with English 

terminology. 

 4.8.3: Removed the statement that, if no distributions to the beneficiaries are 

disclosed to the Reporting FI, it may assume that no distributions were made to 

the beneficiaries during the reporting period. 

 4.9.2.2: Active NFE by reason of income and assets. An important clarification 

on treatment of cash in assessing Passive NFE status: “It is not decisive 

whether a class of income actually generates passive income during the 

assessment time period. Rather, it must be able to generate passive income. 

For example, passive income (interest) can be generated by liquid assets 

(cash).” 

 5.1: Financial Assets definition. Clarified that non-financial assets, while not 

included in the definition, are possibly still reportable as part of trust assets. 

 Added a specific sub-section on trusts to the guidance concerning Account 

Holders, now confirming the new position (consistent with OECD guidance), 

that account holders of a trust include the Settlor, Trustee, Protector, 

Beneficiaries, and natural persons who actually control the trust. Also must 

look-through entities in these positions, to the reportable Controlling Persons of 

such entities. 

 For individual and entity accounts, updates were made to clarify the review 

procedures for documentation and, in particular, to align the Guidance more 

with the OECD CRS with respect to the requirement to obtain a TIN. The 

updates also clarify and limit the circumstances when an account may be 
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opened before first obtaining a valid AEOI self-certification and the requirement 

to in any case obtain a valid self-certification within 90 days. 

 Clarification of the review procedures for Controlling Persons with respect to 

certain entity accounts. 

 Specific administrative and procedural changes: 

o Removed the calculation procedure for annual conversion CHF:USD, 

consistent with updating the reference amounts (for example for lower- 

or high-value accounts) to be in USD only rather than also in CHF in 

some cases.  

o Updated reporting correction procedures. 

o Added specific documentation retention obligations for Reporting Swiss 

FIs. 

o Confirmation that reporting still needs to be done for the year when 

classification as a Reporting Swiss FI ends (even if a nil report). 

What’s Next? 

The current set of updates to the Guidance clearly reflect greater alignment of the 

Guidance with the guidelines promulgated by the OECD, including the CRS, 

Commentaries to the CRS, and the OECD CRS Handbook. The OECD has been 

pressuring participating jurisdictions, including Switzerland, through its review 

procedure to increasingly conform to the OECD positions, even where these 

positions may now deviate or go far beyond the original goal of collecting information 

relevant to tax reporting. These changes follow the previous OECD assessment of 

the Swiss legal framework for AEOI implementation as “in place but needs 

improvement.” Particularly in the area of trusts and the scope of both Controlling 

Persons and now Account Holders, the national and international guidance 

increasingly has little to do with the reporting of persons subject to taxation and has 

taken on an expanded non-tax AML role. 

A key issue in interpretation and application of the new rules is timing and whether 

the new rules for determining in particular the equity interest holders of trusts should 

apply retroactively with respect to reporting year 2020. The updated guidance does 

not specify whether the reporting still to be done in 2021 for the prior year should 

take this approach or instead apply the old rules then in existence. Reporting Swiss 

financial institutions should give careful consideration to this interpretative issue in 

addition to the substantive provisions of the updated guidance. 

In response to this expansion of AEOI obligations, Swiss financial institutions, as 

well as affected account holders, should consider the new requirements and the 

impact on their compliance obligations, forms, and policies and procedures. 

Financial institutions, particularly in the context of trusts, may be faced with 

additional due diligence and reporting obligations. Entity account holders should 

consider their classifications in light of these changes. Financial institutions should 
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also consider and implement any necessary changes to their compliance policies 

and procedures. 

* * * 

This client alert was prepared by Gregory Walsh and John Cacharani with insights 

from Lyubomir Georgiev 
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