
Section 4960, enacted as part of the 2017 Tax Cuts
and Jobs Act, imposes a 21% excise tax on remu-
neration exceeding $1 million paid by an “applic-
able tax-exempt organization” (ATEO) or its re-
lated organizations to “covered employees.” In
addition, “excess parachute payments” to employ-
ees of an ATEO are also subject to the excise tax.
Given the terse language of Section 4960, tax-ex-
empt organizations and their corporate sponsors
hoped that the IRS would clarify the application
of Section 4960 before 2018 tax returns were due.
Indeed, in early 2019, the IRS released Notice
2019-091 (the “Notice”) in the form of questions
and answers. However, the Notice did not pro-
vide needed guidance addressing whether and
how the excise tax applies in the common situa-
tion where corporate executives of a for-profit
company provide volunteer services to the corpo-
rate foundation. Moreover, the Notice seemingly
broadened the reach of Section 4960 by treating
officers of an ATEO as the ATEO’s employees.
While awaiting further guidance from the IRS,
ATEOs and related for-profit corporations may
take positions based on a good faith, reasonable,
interpretation of the statute, but they would pre-
fer to have the application of the excise tax rules to
corporate foundations directly addressed in such
guidance. 

This article summarizes the relevant provi-
sions of the Notice, suggests possible interpre-
tations of the statute and Notice with respect to
corporate volunteers, and recommends clarifi-
cations for the IRS to implement in its subse-
quent guidance. This article also urges the af-
fected community to continue being vocal
about the issue to help move the guidance in a
more sensible direction. 

Summary of the Relevant Provisions of the
Notice
Section 4960(a) provides that the excise tax ap-
plies to remuneration in excess of $1 million paid
by an ATEO to a covered employee. The excise
tax is imposed on the employer and is equal to the
corporate tax rate (currently 21%). The excise tax
applies not only to remuneration paid by the
ATEO, but under Section 4960(c)(4), also to re-
muneration paid by a “related person” (or by a
“related organization”). According to the Notice,
the Treasury and the IRS interpret a related per-
son to include “not only related ATEOs but also
related taxable organizations and related govern-
mental units or other governmental entities.”2 If
an organization controls, or is controlled by, an
ATEO or if an organization is controlled by the
persons who control an ATEO, it is “related” to
the ATEO within the meaning of the statute. The
Notice defines “control” as the ownership of more
than 50% of stock in a corporation, more than
50% of the profits or capital interests in a partner-
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ship, as well as more than 50% of the beneficial in-
terests in a trust. 
Most critical to the scenario faced by cor-

porate foundations, Q&A 8(a)(4) of the Notice
defines “control” for nonstock organizations,
which include nonprofit organizations. An
ATEO will be deemed controlled by an entity if
more than 50% of the ATEO’s directors or
trustees are the representatives of, or controlled
by, that entity. An ATEO will control an entity
if more than 50% of the directors and trustees of
an entity are representatives of, or controlled
by, the ATEO. The Notice defines a representa-
tive to include a trustee, director, agent, or em-
ployee. The Notice indicates that “control” in-
cludes the power to remove and designate a
new trustee or director. Thus, for example, if a
majority of the board of directors of a corporate
foundation is comprised of the employees of its
corporate founder, then the foundation would
appear to be deemed controlled by the employ-
ees of the corporate founder, and thus indi-
rectly controlled by the corporate founder, so
that the corporate founder is a related organiza-
tion under Section 4960. Similarly, a corpora-
tion would be a related organization if it can
make appointments to the board of directors of
the charity (which is typically the case). 
The statute defines a “covered employee”

as a current or former employee who is either
(i) one of the five highest compensated em-
ployees of the organization for the tax year, or
(ii) was a covered employee for any preceding
tax year. The term “covered employee” is de-
fined in the statute based on the term “com-
pensation” (not the term “remuneration”),
thus creating ambiguity as to whether a deter-
mination of covered employees is based on
the definition of remuneration in Section
4960 or another standard. Nonetheless, the
Notice indicates (at section I.C.) that while
the Treasury and the IRS considered using the
compensation standards used to determine
covered employees for Section 162(m) pur-
poses, the Notice instead defines covered em-
ployees based on the definition of remunera-
tion in Section 4960. Accordingly, Q&A 10 of
the Notice states that the covered employees
group is determined based on remuneration
paid for services performed as an employee of
the ATEO, including remuneration for serv-
ices performed as an employee of a related or-
ganization with respect to the ATEO. 
The Notice appears to treat an ATEO’s offi-

cers as employees of the ATEO as long as the

officers are treated as common law employees
of a related organization, regardless of the
amount of time such officers devote to the
ATEO and regardless of whether they receive
any additional compensation for these serv-
ices. Under this reading of the Notice, the ag-
gregate remuneration received by the ATEO’s
officers from all related employers will be con-
sidered when identifying the five highest com-
pensated employees of the ATEO. Thus, em-
ployees of a related for-profit organization
who serve as volunteer director-officers of an
ATEO (such as a treasurer or secretary) would
be deemed common law employees of an
ATEO for purposes of Section 4960. As such,
they may become the ATEO’s covered employ-
ees, and the portion of their remuneration ex-
ceeding $1 million would be subject to excise
taxes under Section 4960, even though the em-
ployees are not compensated for services pro-
vided to the ATEO.3Given this result, it would
appear that the Notice interprets the statute in
ways not contemplated by Congress. 
Consistent with the statute, the Notice con-

firms that once an employee is a covered em-
ployee, he or she will remain a covered em-
ployee of an ATEO in perpetuity. The Notice
states that any position that a covered em-
ployee’s status can be terminated in subse-
quent tax years is not consistent with a good
faith, reasonable interpretation of the statute.
Taken to its extreme, this could mean that,
even if a covered employee is no longer affili-
ated with an ATEO in future years, remunera-
tion from the related for-profit employer for
services rendered to that employer could be in-
cluded in determining the aggregate remuner-
ation for purposes of Section 4960 and the cal-
culation of excise taxes. Moreover, if a former
employee continues to receive certain deferred
compensation from the for-profit employer
exceeding $1 million, Section 4960 excise tax
will be due. 
The Notice contains (at Q&A 10(b)) a so-

called “limited services exception,” which
provides that an employee is not one of the
ATEO’s five highest compensated employees
if the ATEO pays less than 10% of the em-
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ployee’s total remuneration for services per-
formed for the ATEO and all related organi-
zations. However, if no ATEO in the group
pays at least 10% of the total remuneration
paid by the group, this exception does not
apply to the ATEO that paid the most remu-
neration. How and whether this limited serv-
ice exception, and its inapplicability, might be
relevant to a volunteer officer of an ATEO
who is a full-time employee of a related cor-
poration is not clear. 
Under the Notice (at Q&A 14), liability for

excise taxes is proportionately allocated be-
tween common law employers based on the
amount paid by them for services provided to
them, regardless of the legal identity of the
payor. The Notice stresses that taking the view
that a for-profit entity related to an ATEO is
not liable for its share of the excise tax under
Section 4960 is not consistent with a good
faith, reasonable interpretation of the statute.
Accordingly, it appears that under the inter-
pretation of Section 4960 in the Notice, to the
extent that a corporate employee is a bona fide
volunteer at an ATEO, provides a de minimis
amount of services to an ATEO, and does not
receive any additional compensation for serv-
ices provided to an ATEO, full liability for the
excise tax would be allocated to the related for-
profit entity. The Notice indicates that the en-
tities may enter into reimbursement arrange-
ments. While analysis of such an arrangement
is outside the scope of this article, reimbursing
a for-profit entity for Section 4960 excise taxes
may result in violations of excise tax provisions
applicable to private foundations under Chap-
ter 42 of the Code. 

Is There a Road to Compliance or Relief?
Section 4960 defines remuneration of a covered
employee by an ATEO to include any remunera-
tion paid with respect to employment with a re-
lated organization. However, it does not suffi-
ciently clarify whether the entire remuneration or
only a portion related to the provision of services
to an ATEO is includable. The definition of excess
remuneration is similarly ambiguous. The Notice
requires including the aggregate remuneration re-
ceived by an employee, irrespective of who re-
ceives the employee’s services. However, the
statute could be interpreted to aggregate only the
remuneration in respect of services to an ATEO
or benefitting an ATEO, regardless of the identity
of the employer or the payor. The legislative his-

tory of Section 4960 does not reveal any intent by
Congress to apply excise tax provisions to remu-
neration from for-profit entities in respect of
services unrelated to an ATEO. The Notice does
not list this position as inconsistent with a good
faith, reasonable interpretation of the statute. 
Furthermore, Section 4960(c)(4) defines

remuneration subject to the excise tax as in-
cluding any remuneration paid with respect
to employment with a related organization.
However, Section 4960(c)(2) does not define
covered employees using the same term. Sec-
tion 4960 also does not clearly define an em-
ployee of an ATEO for purposes of the cov-
ered employee definition. Consistent with
the statute, it would seem possible to inter-
pret Section 4960 as not applying to volun-
teer officers of an ATEO who are fully paid
by a related taxable entity for services to such
an entity on the basis that those volunteers
are not employees of the ATEO. 
Further, discussions with administrative and

congressional staff indicate that, in structuring
Section 4960 and the Notice, the focus was not
on the impact of the excise tax on volunteer offi-
cers of a corporate foundation. Instead, the focus
was on high-paid football coaches of tax-exempt
universities and making sure they did not funnel
compensation through related entities to avoid
the excise tax on remuneration in excess of $1
million. The IRS itself appears to recognize that
it went too far in its interim guidance. The IRS
has received comments requesting guidance ad-
dressing situations in which employees of a for-
profit entity provide volunteer services to a re-
lated corporate foundation and whether such a
structure may result in the application of the Sec-
tion 4960 excise tax to the remuneration from
the private entity exceeding $1 million. The IRS
acknowledges that it had not considered this
common scenario when the Notice was drafted.
Proposed regulations are in the process of being
drafted by the IRS. In the meantime, the IRS has
encouraged ATEOs and related taxpayers to
comment on the issue and suggest solutions.
Such comments have been received by the IRS,
which reportedly is taking these comments and
concerns into account in the proposed regula-
tions. While awaiting such guidance, ATEOs
and related organizations should be able to de-
velop a reasonable, good faith position that does
not require payment of an excise tax in connec-
tion with volunteer officers. 
Taxpayers may decide to reduce the number

of directors on the board of a related ATEO or
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change the governing documents to remove the
ability to make board appointments, so that the
for-profit and nonprofit organizations are no
longer related. However, this drastic approach is
likely to dilute or distort the charitable mandate.
Furthermore, the issue would only be addressed
prospectively once such changes are made. 
Conversations with taxpayers about possi-

ble compliance mechanisms revealed support
for a de minimis services exception under
which volunteers providing limited services to
an ATEO (below 10% of their working hours)
would not be included for purposes of identi-
fying covered employees. The IRS may address
this approach in its proposed regulations by
expressly stating that such employees are not
deemed common law employees of an ATEO,
whether or not they serve as officers of an
ATEO. Another way to implement this sugges-
tion would be to expand the limited services
exception by specifically carving out the indi-
viduals providing such limited services to an
ATEO from the ATEO’s covered employees. 
The IRS may also implement a “bona fide

volunteer” test: if an employee of a for-profit or-
ganization would receive the same compensa-
tion regardless of his or her involvement with
the related ATEO, such an employee would not
be considered a common law employee of the
ATEO for purposes of the statute. Compliance
with the bona fide volunteer exception would
not be burdensome as long as companies have

consistent records of compensation of their
employees prior to, during, and after the provi-
sion of services to the related ATEO. The IRS
can require filing Form 4720 showing zero ex-
cise tax due and a simple certification by an of-
ficer of a for-profit organization that a bona fide
volunteer exception applies. 
Where does this leave the affected commu-

nity? The taxpayers who choose to fully comply
with the Notice would devote resources to im-
plementing byzantine compliance structures.
The taxpayers who are willing to risk taking po-
sitions that are not consistent with the Notice,
but are reasonable, good faith interpretations of
the statute, may devote resources to procuring
relevant legal opinions. In either case, the funds
that would otherwise be deployed for charitable
purposes would instead be consumed by com-
pliance or transaction costs. Some smaller tax-
payers may decide to curtail their philanthropic
activities in the future. 
There will be no winners if the IRS does not

expressly exclude corporate volunteers at re-
lated foundations from the reach of Section
4960. The affected community should con-
tinue to be vocal about this issue and urge the
IRS to design a workable approach. While the
formal comment period for the Notice has ex-
pired, the IRS is still interested in hearing from
stakeholders and should be engaged via confer-
ences, industry group letters, CLE events, and
publications. n

49 CORPORATE TAXATIONNOVEMBER / DECEMBER 2019COMPENSATION & FRINGE BENEFITS

JCT-19-06-046-Compensation.qxp_Column_Template_v1.2  9/27/19  10:05 AM  Page 49


