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Introduction
The Fédération Internationale de Football Association's ban (“FIFA”) on Third Party
Ownership (“TPO”) agreements in the football field has, since its implementation, been
dividing the football aficionados.

By way of background, such agreements, which enable a third party to provide financial
resources to a player's club in exchange for the player's economic rights related to their
future transfer fee, have been prohibited by FIFA since 2015 “to protect the integrity of
the game and the players”. Article 18ter of FIFA's Regulations on the Status and Transfer
of Players (“RSTP”) entitles FIFA to sanction such agreements. In case of a dispute, the
FIFA's statutes (“Statutes”) contain an arbitration clause providing for a mandatory
resolution of the dispute by the Court of Arbitration for Sport (“CAS”) seated in Lausanne.

In this context, Belgian state courts were seized by a Belgian football club to challenge
the legality of FIFA's TPO ban. In an interlocutory decision rendered on 29 August 2018, the
Brussels Court of Appeal (“Court”) deciding upon its own jurisdiction over the matter,
reached the conclusion that the arbitration clause enshrined in the FIFA's Statutes is
overly broad and therefore illegal in the eyes of Belgian law, causing quite a stir in the
football community.
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Factual background
The RFC Seraing versus FIFA case has been a long-winded saga that started in 2015 and
which is still being played out in extra time. In July 2015, RFC Seraing, a Belgian third
division football club (“Club”), concluded TPO-type agreements regarding several players
in violation of FIFA's RSTP. Such violations were sanctioned by FIFA, sanctions ultimately
upheld by the CAS in March 2017. A challenge was brought before the Swiss Supreme Court
seeking the annulment of the award primarily on the ground of a lack of independence of
the CAS. As in its previous finding, in the Lazutina decision, the Swiss Supreme
Court confirmed CAS's independence in its decision 4A_260/2017 issued on 20 February
2018. 

In parallel to Swiss proceedings before the Supreme Court, the Club, along with its TPO
investor, Doyen Sports, and other parties (“Appellants”), introduced a claim before the
Belgian state courts against FIFA, the Union of European Football Association (“UEFA”),
the International Federation of Professional Footballers (“FIFPro”) and the Royal Belgian
Football Association (“RBFA”, or together “Respondents”) in order to annul the ban on
TPO-type agreements, claiming it notably violated EU competition law.

On 29 August 2018, the Brussels Court of Appeal rendered a new interlocutory judgement,
rejecting the request for interim measures filed by the Appellants – which measures
sought to suspend the application of the sanctions rendered by the CAS – as partially
upheld by the Supreme Court. In this context, the Brussels Court of Appeal confirmed its
jurisdiction, finding that the arbitration clause contained in the FIFA's Statutes was
invalid under Belgian law.
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Decision of the Brussels Court of Appeal

Defined legal relationship
After interpreting the arbitration clause contained in the Statutes, the Brussels Court of
Appeal found that the arbitration exception raised by the Respondents did not apply,
given that the arbitration clause was not specific enough and therefore invalid under
Belgian law. In order to be valid under Belgian law, an arbitration clause must relate to a
defined legal relationship, which element was absent in the case at hand.

The Court emphasised that arbitration is a consensual method of dispute resolution
which is admitted only when parties consent to defer their dispute to an arbitral tribunal
rather than to a national judge. According to Belgian law, to be valid, an arbitration
agreement must also relate to a defined legal relationship, as expressed in Article 1681 of
the Judicial Code. This provision sets forth (emphasis added): “An arbitration agreement is
an agreement by which the parties submit to arbitration all or certain disputes which have
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arisen or which may arise between them with respect to a defined legal relationship,
whether contractual or not.” Such requirement, also found in Article II of the New York
Convention, has notably to do with the right to a fair trial, as emphasised by Article 6.1 of
the European Convention of Human Rights and Article 47 of the EU Charter of
Fundamental Rights. As reminded by the Court, Belgian commentators consider that a
“defined legal relationship” implies that it is not possible to “generally provide that all
disputes that may arise between two parties shall be settled by arbitration without
reference at least to a defined legal relationship”.

In view of the above, the Brussels Court of Appeal thus concluded that the arbitration
clause contained in Articles 66 and 59 of the FIFA's Statutes does not relate to a defined
legal relationship and therefore istoo general. Upon this interpretation, the Court held
that the arbitration clause is invalid under Belgian law. It notably indicated (emphasis
added): “Thus, submission to arbitration is generally provided for any dispute between
certain parties, including FIFA, UEFA, RBFA and football clubs (i.e. RFC Seraing) but without
any clarification or indication as to the legal relationship concerned. CAS arbitration is
thus provided for as a means of dispute resolution for any dispute between these parties,
with a general scope, save for certain provisions concerning disputes of a particular type.
The intention of the drafters of the clause is clearly to address any type of dispute between
the designated parties, which makes it a general clause […]”. It concluded that overly
broad arbitration clauses are not admitted under Belgian law (emphasis added): “[such a
general clause] cannot be applied because it does not constitute an arbitration clause
recognised under Belgian law ”.

Having exposed this, the Brussels Court of Appeal found that, when reviewing the validity
of an arbitration clause, a distinction should be made between direct members of sports
associations (i.e. such as national sports federations) and indirect members (i.e. such
as RFC Seraing). The Court's conclusions should only apply to the latter.
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The Respondents' arguments
The Court analysed the arguments raised by the Respondents regarding the validity of
the arbitration clause contained in the FIFA's Statutes. Inter alia, the following arguments
were raised by the Respondents and dismissed by the Court.

FIFA's contention that the arbitration clause in question would be “implicitly limited” as it
was intended only to cover FIFA's activities and relationships with its members as
covered by FIFA's Statutes was rejected by the Court. The Court stated that this argument
was “[…] not sufficient to characterise a defined legal relationship. Following FIFA's position,
legal entities could thus still validly agree between themselves on an arbitration clause
applicable to any dispute arising between them, solely on the grounds that their activities
would be limited by their statutes, which, as indicated above, is not permitted”.

The Court also dismissed FIFA's argument that such an arbitration clause would implicitly
only cover “sports disputes” and therefore be sufficiently “defined”, given that the CAS
could only rule on this kind of disputes. As recalled by the Court: “[…] Such a clarification
is not included in the arbitration clause itself and the CAS is a third-party entity free to
amend its statutes and regulations, regardless of whether the “sporting” nature of certain
disputes would be sufficient to determine whether the clause relates to a defined legal
relationship”.

Finally, the Court held that the principle of favour arbitrandum , as invoked, was merely a
general principle which could not be used to circumvent the requirement of specificity of
the arbitration clause. Accordingly, this argument was also rejected by the Court.
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Conclusion
The decision has caused a lot of ink to flow as to whether it would hinder the CAS's pivotal
role in sports-related disputes. Its impact is, however, minimized by sport law
practitioners such as Despina Mavromati or Antonio Rigozzi acting as Counsel for FIFA, 
as well as by the CAS itself. In a statement released shortly after the Brussels Court of
Appeal's decision, the International Council of Arbitration for Sport (“ICAS”) commented
as follows: “[…] the problem lies only with the wording of the CAS clause in the FIFA
Statutes; such drafting issue does not affect the jurisdiction of CAS globally. The Court
neither expressed any objection nor reservation towards sports arbitration as a dispute
resolution mechanism globally, nor criticized the CAS system. Furthermore, no CAS
arbitration clauses have been declared “illegal” in the Brussels judgment.” 

While some commentators consider that this decision has the potential to serve as a
precedent to defy the CAS's jurisdiction, it should be emphasised that, to this day, this
decision only applies to Belgium state courts. In this context, there is a practical risk of
having conflicting decisions between Belgian courts and decisions emanating from other
jurisdictions (and arbitral tribunals).

Therefore, it does not appear that this decision is a radical game-changer. It provides,
however, an incentive for sports federations to pay special attention to arbitration
clauses in their statutes. Overly broad arbitration clauses which, in certain jurisdictions,
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could be challenged, should be avoided.

This being said, with this decision, RFC Seraing has scored its first goal in this legal game,
enabling it to proceed on the merits before the Brussels Court of Appeal. To be
continued.
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