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Key Implications  
for Business
With the post-Brexit transition period ending on 31 
December 2020 and the prospects of a no-deal Brexit 
having increased, consumer goods & retail businesses 
need to continue to prepare for the key challenges 
ahead as the UK continues to negotiate a trade deal 
with the EU. 

What should consumer goods & retail businesses think about to prepare 
for the post-transition period? To help you get started, we have identified 
a number of key areas that will be affected by the end of the transition 
period, and some practical considerations so that you can plan ahead and 
minimise the impact to your business. 

The global nature of our Firm and the clients we represent means that 
we have a number of experts who can provide advice that is tailored to 
your organisation and the challenges that you face. If you would like help 
navigating the complicated, evolving landscape, please contact a member 
of our dedicated team of specialists (contact details below) or your usual 
Baker McKenzie contact. Additionally, for further analysis of more general 
key legal and regulatory issues resulting from Brexit, please see our  
'No deal' Brexit Checklist: Key Implications for Business.

KEY CONTACTS
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Import/export
Key issues
Tariff impact 
• The UK (excluding Northern Ireland, for which there 

will be a special regime) and the EU will trade as 
third countries on WTO terms. 

• Duties will be introduced on goods shipped from 
the UK to the EU and vice versa. 

• There will be a loss of duty relief under EU FTAs on 
import into and export from the UK, except where 
the UK has signed a continuity agreement with 
an EU FTA partner country to secure continuity of 
trading terms of the FTA that the EU has in place 
with the FTA partner country.

Non-tariff impact 
• There will be an administrative burden of customs 

declarations on goods shipped from the UK 
(excluding Northern Ireland, for which there will be a 
special regime) to the EU and vice versa.

• There will be a risk of delays in getting goods 
customs cleared through the EU/UK border.

Recommendations
In addition to staying abreast of trade talks  
and negotiations: 

• Understand supply chains, where goods are moved 
from and to (including third countries, the UK and 
the EU), and what manufacturing takes place in the 
UK and the EU. 

• Calculate the additional duties and financial impact 
on supply chains and consider how to mitigate them 
(for example, by decreasing the movement of goods 
between the UK and the EU). 

• Consider Incoterms and who is responsible  
for any additional duties and customs  
clearance requirements.

• Consider which entities will act as importers into the 
UK and the EU and whether any formalities need to 
be completed for this.

• Consider whether to stockpile or move existing 
stock before the end of the Transition Period 
to weather the risks of delays in getting goods 
through the border. 

• Scale up customs team/expertise.

Under a no-deal scenario (or if the UK 
and the EU fail to agree and ratify a free 
trade agreement (FTA) before the end of 
the Transition Period), companies will be 
forced to pay new tariffs and customs 
duties. However, hidden expenditures, in 
the form of non-tariff barriers, will 
prove costly to business. Non-tariff 
barriers, such as new compliance 
paperwork and other administrative 
requirements, may also cause delays in 
clearing goods through customs upon 
entry into the UK and the EU. 
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Tax
Key issues
VAT
• The UK will retain a VAT system but, depending on 

the terms of its continuing relationship with the 
EU-27 at the end of the Transition Period, VAT will 
be levied on the basis that the UK is a third country 
(subject to any contrary agreement with the EU).

• There will be a cash flow impact for businesses 
importing goods into the UK from the EU because, 
unlike the current position, businesses will generally 
need to pay 20% import VAT at the time the 
goods are declared in the UK and will only be able 
to recover this VAT on the next VAT return after 
holding the necessary documentation.

• The EU VAT Directive will continue to apply to 
goods supplied to the UK by an EU member state 
and vice versa if the dispatch or transport began 
before the end of the Transition Period and ended 
after it. 

• The UK government previously announced that in 
the event of a no-deal scenario, UK VAT-registered 
businesses would not be required to pay import VAT 
at the time goods are imported and that payment 
could be deferred until the next VAT return. That 
proposal was withdrawn, and it is unclear whether 
it will be reintroduced and, if so, in what form.

Direct tax 
• Much of tax law falls outside the competence of 

the EU, and the UK has adopted relatively few 
direct tax directives. At the end of the Transition 
Period, the UK's status as a holding company 
location may be affected by the UK losing the 
benefit of the Parent-Subsidiary and Interest 
and Royalties Directives, under which payments 
between EU resident associated companies that 
meet certain conditions can be made free of 
withholding taxes.

Recommendations
VAT
• Businesses should carefully review their existing  

EU supply chain for goods, as movements of  
goods between the UK and the EU will become 
subject to import and export procedures. Consider 
having both a UK and an EU import hub for sales in 
those territories.

• Distance-selling rules will no longer apply to  
goods moving between the UK and the EU. UK 
businesses will be able to zero-rate sales of goods 
to EU consumers. 

• Consider mitigation actions that can be taken, such 
as applying for VAT/duty deferment account (which 
requires a bank guarantee), using customs-simplified 
procedures and obtaining Simplified Import VAT 
Accounting (SIVA), which is a procedure that enables 
a company or agent to operate a VAT and duty 
deferment account without a guarantee for the VAT 
element, therefore reducing the compliance cost to 
the business.

Direct tax
• There may be a withholding tax cost on certain 

interest, royalty and (to a lesser extent) dividend 
payments between the UK and the EU-27 where 
there is currently none (e.g., a 10% withholding tax 
on interest payments between the UK and Italy). You 
may need to review certain multinational structures.

Product 
Regulatory
Key issues
A product placed on the European Single Market 
before the end of the Transition Period can continue 
to move through both EU and UK supply chains after 
the end of the Transition Period, until it reaches the 
end user.

Products for the UK
• After the Transition Period, a UK distributor 

receiving goods from outside the UK will become 
the "importer" for product compliance purposes and 
must label goods with its name and contact address 
(subject to transitional provisions depending on the 
type of product).

• Where a product for the UK market has been 
conformity assessed by a UK accredited body, the 
product must bear the new "UKCA" conformity 
marking from 1 January 2021. In other cases, the UK 
will continue to recognize EU approved bodies, and 
the CE mark can still be used for the UK market, 
although this will be for a limited period only.

• A UK Responsible Person for cosmetics must be 
appointed immediately at the end of the Transition 
Period but labels do not need to be updated 
for two years if they bear the details of an EU 
Responsible Person.

Products for the EU
• After the Transition Period, an EU "distributor" 

buying from a UK seller will become the EU 
"importer" with increased regulatory responsibilities 
and must add its name and address to the product 
or packaging.

• UK-based companies or individuals designated as 
the required Responsible Person for the EU, such as 
the Responsible Person for cosmetics or the Food 
Business Operator for food products, will no longer 
be recognized by the EU. 

Recommendations
In addition to continuing to comply with EU 
requirements and monitoring UK law and EU-UK 
negotiations for evolving obligations and procedures:

• Assess the supply chain for UK and EU distributors 
acquiring "importer" status with related product 
compliance obligations and liabilities.

• Identify the separate Responsible Persons for 
cosmetics based in each of the EU and the UK, 
and similarly identify the separate Food Business 
Operators based in each of the EU and the UK.

• Verify EU and UK supply chains to determine 
whether action is required to ensure continued EU 
and UK product regulatory compliance, particularly 
labelling (taking into account any applicable UK 
transitional measures for label updates).

• Consider whether UKCA marking is needed for new 
products placed on the UK market.
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Privacy and 
Data protection

Key issues
• After the Transition Period, the GDPR will no 

longer directly apply to the UK. However, the Data 
Protection Act 2018, which incorporates the GDPR 
into UK legislation, will remain in force. 

• After the Transition Period, the UK will become a 
third country for data protection purposes. The UK 
may obtain an adequacy decision recognizing that 
it provides an adequate level of data protection. 
However, it is unclear whether an adequacy 
decision will be granted by the end of the Transition 
Period. If not, any transfer of personal data from 
the EEA to the UK would need to be legitimized 
in the interim by appropriate safeguards, such as 
model clauses or binding corporate rules.  

• For transfers of personal data from the UK to the 
EEA, the UK has indicated that it will recognize all 
EEA countries, Gibraltar and the EU institutions as 
providing an adequate level of data protection, 
such that appropriate safeguards will not need to 
be put in place to legitimize these transfers.

• After the Transition Period, the UK Information 
Commissioner's Office (ICO) will no longer 
participate in the GDPR's "one-stop-shop" 
mechanism, which allows organizations to deal with 
one "lead" supervisory authority in the member 
state of their main establishment.

Recommendations
• Continue to comply with the GDPR.

• Analyze data flows between the UK and EEA (e.g., 
with suppliers and processors) to determine which 
require safeguards in order to legitimize transfer.

• Businesses should consider what their lead 
supervisory authority (if any) will be post-Transition 
Period. If the ICO is currently designated as your 
lead supervisory authority, consider if an alternative 
supervisory authority will be able to act as your 
lead post-Transition Period.

The digital economy gives brand 
owners and retailers access to a wealth 
of data concerning the end consumer, 
but the access and use of this data 
requires compliance with data 
protection laws such as the EU's GDPR. 
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Antitrust and 
Competition law
Key issues
• Antitrust compliance: The substantive application 

of competition law will remain essentially the same: 
the UK has indicated that it does not intend to make 
fundamental changes to the existing UK competition 
law regime, at least in the short to medium term.

• Merger control: After the Transition Period, the 
UK will no longer be part of the EU "one-stop shop" 
for merger control. Large global transactions with 
substantive UK antitrust issues may need to be 
notified separately to the EU and the UK.

• Enforcement: There will potentially be dual 
antitrust investigations by both the UK competition 
authority and the EU Commission. There will likely 
be more cases where both the EU and the UK could 
be in parallel open investigations and impose fines 
and other remedies for anti-competitive conduct 
affecting both the EU and the UK.

• Distribution agreements: During the Transition 
Period, the EU Block Exemptions Regulations, which 
exempt certain anti-competitive agreements, will be 
preserved in the UK until they expire, including block 
exemptions relating to distribution agreements and 
technology licensing agreements.

Recommendations
• The EU Commission will continue to have the power 

under EU law to investigate UK companies if they 
engage in conduct or arrangements that have an 
effect on competition within the EEA, even if that 
conduct took place in the UK or the agreement/
arrangement was entered into in the UK by UK firms. 
It is therefore essential that UK businesses continue 
to comply with EU competition rules, as well as UK 
competition rules.

• Consider the impact of dual UK and EU merger 
filings on transaction planning and strategy.

• Consider a cartel leniency strategy in light of 
potential dual investigations.

• Distribution agreements: Continue to draft your 
commercial agreements so that they can benefit 
from the EU Block Exemptions. It is possible that 
once they expire, the UK may choose to diverge 
from EU practice over time. For example, EU 
competition law prohibits territorial restrictions 
in distribution agreements, except in limited 
circumstances, in order to preserve the goal of 
single market integration. After the Transition 
Period ends, it is possible that the UK may choose 
to adopt a more relaxed approach to territorial 
restrictions in UK distribution agreements.

Intellectual 
Property rights

Key issues
Trademarks
• The "UK part" of European Trade Marks (EUTM) 

already registered by the end of the Transition 
Period will automatically be "cloned" into an 
equivalent UK trademark registration. The remainder 
of the EUTM will still cover the EU-27. 

• EUTM rights owners will be able to opt out of 
"cloned" UK registrations.

• Owners of pending EUTM applications will have 
to actively apply in the UK for equivalent national 
UK trademark protection under a new mechanism 
governed by UK law, within a nine-month period 
after the end of the Transition Period. 

• Oppositions and invalidity actions at the European 
Intellectual Property Office that are based solely on 
a prior UK national right will automatically fall away 
as groundless at the end of the Transition Period.

Designs 
• Similar rules to those related to registered 

trademarks will apply to registered community 
designs (RCDs).

• An RCD on the register and published before the end 
of the Transition Period will be treated as if it had 
been granted as a UK-registered design.

• While there is a separate unregistered UK design 
right under the Copyright Design and Patents 
Act 1988, this is a different type of right to the 
unregistered community design right and the  
UK currently has no equivalent unregistered  
design right. 

• Existing unregistered community design rights  
will continue to be protected and enforced in the 
UK for a term of protection at least equal to the 
remaining period of protection of the relevant 
community right. 

Geographical indications (GIs)
• All existing UK products registered under EU GI 

schemes will get UK GI status and remain protected 
in the UK. A new UK GI scheme will be established to 
mirror the existing EU GI schemes and fulfil the UK's 
WTO obligations.

• It is not clear whether the EU will continue to 
protect UK GI products. 

IP licensing/brand sharing agreements
• Existing and future licenses, coexistence agreements, 

brand-sharing agreements, etc. may include a 
definition of the territory that refers to the EU. 
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Exhaustion
Brand owners are often frustrated that, depending 
on the distribution model they have in place, they 
can't control the channels or countries in which their 
genuine goods are ultimately sold. The principle of 
"exhaustion" defines the limits on how brand owners 
can use their IP rights to control how and where their 
goods are sold. 

• Under current law, a registered trademark owner 
cannot prevent further sales of goods bearing its 
trademark that it put on the market in the EU/EEA 
under that trademark, based on the principle of 
exhaustion. IP rights will remain exhausted for all 
goods that have been put on the market anywhere 
in the EEA before the end of the Transition Period.

• The UK has taken steps to continue to recognize 
EEA exhaustion immediately after the end of the 
Transition Period, but the longer-term position is 
unclear. The EU has not made a similar statement 
and is not expected to but has recently positively 
confirmed the status quo, i.e., that after the end of 
the Transition Period, goods placed on the market in 
the UK will not be considered exhausted in the EEA. 

• This means that trademark owners who first place 
goods on the UK market post-Transition Period will 
potentially have greater control over the parallel 
imports of those goods by third parties from the UK 
into the EU/EEA. The trademark owner's rights will 
no longer be considered exhausted post-Transition 
Period in the remaining EU/EEA states, and third 
parties importing IP-protected goods will need the 
brand owner's consent. 

• Conversely, trademark owners who place goods on 
the market in the EU/EEA will likely be unable to 
prevent the parallel import of their goods into the 
UK by a third party in the period immediately after 
the end of the Transition Period, as these rights will 
be considered exhausted due to the UK's continued 
recognition of EEA exhaustion.

Recommendations
Trademarks and designs
• Consider dual filings of UK trademarks, designs and 

EUTM applications/community registered designs 
to avoid potential registration delays at the UK 
Intellectual Property Office. 

• Identify any EUTM applications that are pending 
at the end of the Transition Period and apply for 
equivalent UK national trademark protection within 
nine months. 

• Consider now (in advance) whether to opt out  
of "cloned" UK registrations so as to avoid  
unnecessary cluttering of rights in the UK that 
are no longer of interest. However, opting out 
may incur a fee, so monitor developments to see 
whether it may be more cost effective to simply 
allow cloned UK registrations that are not of 
interest to lapse on renewal. 

• Review ongoing EU disputes that have a UK 
connection (e.g., EUTM oppositions with any UK 
prior rights, or infringement actions involving UK 
activities or parties) that are pending at the end of 
the Transition Period, and consider the impact on the 
brand's enforcement strategy.

Geographical indications (GIs)
• To protect UK GIs in the EU, consider filing 

applications on a third-country basis.

• Producers of EU GIs may also need to apply to the 
relevant UK scheme to secure UK GI status.

IP licensing/brand sharing agreements
• Check existing and new IP agreements that 

include a definition of the EU (e.g., as the territory) 
to see whether this definition refers to the EU 
as constituted on the date of agreement, or as 
constituted from time to time. 

Exhaustion
The details of exhaustion are highly complex and 
brand owners should be mindful of how the post-
Transition Period regime will affect the exhaustion 
of their trademark rights and the resulting impact on 
their enforcement strategy.

Additionally, brand owners should consider reassessing 
the following to ensure that they have in place the 
best parallel import strategy and effective controls to 
prevent the transit of counterfeit goods:

• Engage with the customs authorities and ensure 
that appropriate new Applications for Action (AFA) 
are filed with them. Notably, pre-existing EU AFAs 
filed in the UK will no longer cover the EU, while 
those filed in EU member states will no longer 
cover the UK.

• Review any parallel imports from the UK that cannot 
be prevented under the current exhaustion regime 
and consider whether these resales in the remaining 
EU/EEA member states could be prevented by 
trademark infringement proceedings.

• Consider registering with rights owners programs 
offered by various online platforms, consider 
markings or engravings on your products and other 
technical means (such as blockchain) to monitor the 
progress of goods in the supply chain.

It's business as usual for:
• Patents: UK national patents and European  

patents — via the European Patent Office —  
are unaffected by Brexit, since they are 
independent from EU membership.

• Trade secrets: The UK has implemented the  
EU Trade Secrets Directive. UK laws were  
already broadly in line with the requirements  
of the Directive.

• Copyright: International treaties on copyright 
continue to apply. There are no plans to implement 
the controversial EU Copyright Directive and 
copyright reforms in the UK.
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Consumer 
law

Key issues
• Any judgment of a UK court made against an EU 

retailer will no longer be automatically enforceable.

• There will no longer be any reciprocal obligations 
on the EU and the UK to investigate breaches  
of consumer law or take forward enforcement 
action under the Consumer Protection  
Cooperation Regulation.

• Businesses and consumers will no longer be  
able to use the EU Online Dispute Resolution  
(ODR) Platform.

• Businesses selling goods and services in the UK 
to UK customers will no longer need to comply 
with the geo-blocking regulation (which prohibits 
discrimination between customers in different  
EU countries).

No major change to consumer law is 
expected in the short term. The 
Withdrawal Agreement converted 
EU-derived consumer laws into UK law 
on 31 January 2020. However, some 
changes to consumer law will apply 
after the Transition Period.

Recommendations
• If you are an EU retailer selling to UK consumers, 

review and update the information you make 
available to consumers about their rights to bring 
actions against you in UK courts post-Brexit.

• Remove links to the ODR Platform from UK 
consumer websites when the UK leaves the EU.

• If you are a UK-based retailer selling to EU 
consumers, ensure that you continue to comply with 
the geo-blocking regulation even though it will no 
longer apply to UK consumers.
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Commercial 
contracts
Key issues
• Governing law: English law will continue to be a 

good choice of governing law for contracts. 

• Forum for disputes: Choosing English courts as the 
forum to resolve disputes (as opposed to arbitration) 
may result in a longer and more costly enforcement 
process. However, the UK has taken steps to join 
international conventions, which — if accepted — 
may reduce this time and cost.

• EU references: Depending on how the EU is defined 
in a contract, a reference to the EU may not include 
the UK post-Brexit.

Recommendations
• Governing law: This will not change after the 

Transition Period ends, as courts in EU member 
states will continue to be required to respect a 
choice of English law.

• Forum for disputes: Arbitration and the 
enforcement of arbitral awards are not affected 
by Brexit. If entering into a contract between a 
UK party and an EU-27 party, consider whether 
arbitration may be a more appropriate forum to 
resolve disputes.

• Monitor the status of the UK's accession 
to international conventions relating to the 
enforcement of court judgments.  

• EU references: Check definitions in contract 
templates that refer to the EU together with the 
relevant clauses, and consider whether references to 
the EU should be broadened to include the UK.

Labour
Key issues
Immigration
• Under the EU Settlement Scheme that was 

implemented in March 2019 (and whose provisions 
are more generous than those in the Withdrawal 
Agreement), EU workers can apply for pre-settled 
and settled status in the UK. The scheme also applies 
to nationals of the wider EEA.

• EU nationals currently living in the UK or who enter 
during the Transition Period and before 31 December 
2020 will be allowed to remain in the UK on a long-
term basis. They will need to apply for "pre-settled 
status" if they have been in the UK for less than five 
years or "settled status" if they have been in the UK 
for more than five years. The same rules apply to UK 
nationals living in the EU.

• Because the EU Settlement Scheme is already in 
place, only those EU nationals already in the UK 
before the end of the Transition Period will be 
able to apply for a status under the EU Settlement 
Scheme. Most EU member states have now put in 
place similar no-deal transitional arrangements for 
UK nationals currently living in their jurisdiction.

• These provisions fall outside of the long-standing 
special arrangements between Ireland and the UK. 
Therefore, Irish citizens will not need to apply for 
status under the EU Settlement Scheme and will 
continue to have the right to enter and live in the UK 
under the Common Travel Area.

• EEA nationals entering the UK post-Brexit before 
the end of the Transition Period on 31 December 
2020 must apply under the EU Settlement Scheme 
by 30 June 2021 in order to stay in the UK long 
term. Anyone entering the UK from 1 January 2021 
will be subject to the new immigration points-
based system. 

The labour needs of the CG&R sector 
are diverse, ranging from creative 
talent to sales staff, with the EU 
providing more than a quarter of the 
sector's total workforce in the UK. The 
sector will be vulnerable to potential 
skill shortages if EU nationals working 
in the sector cannot stay in the UK after 
the Transition Period. 
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Recommendations
Immigration
• Conduct an audit to identify which of your key 

employees may be affected by a change or 
restriction in their ability to work in the UK or EU so 
that you can make contingency plans.

• Reassure and support affected employees and 
consider notifying them of the process for securing 
their status under the EU Settlement Scheme. 

• Prepare for a shortage of skilled EU workers after 
the end of the Transition Period until the position of 
EU citizens currently living in the UK is clear. Those 
arriving after the Transition Period have a time-
limited right to live and work in the UK, which might 
act as a disincentive for EU nationals to take up a 
role in the UK.

• The future position regarding EU nationals arriving 
in the UK and UK nationals travelling to the EU after 
the end of the Transition Period is unclear. 

• Free movement will end after 31 December 2020, 
and the UK government will treat EU nationals in 
the same way as non-EU nationals. In order to work 
in the UK after 31 December 2020, EU nationals will 
need to be sponsored by a UK employer under a new 
points-based system. Therefore, review and amend 
your HR processes to ensure they comply with the 
obligations arising under a sponsor license, in case 
the business has to fall back on the points-based 
system when hiring EU nationals.

• UK nationals travelling to the EU post-Brexit will 
continue to be able to live and work there until 
31 December 2020 if the UK leaves with a deal. 
However, in a no-deal scenario, UK nationals will 
immediately be subject to each EU member state's 
local immigration requirements (as there is no 
EU-wide system of immigration control for third 
country nationals). Confirm requirements in advance 
to ensure that any planned assignments aren't put 
at risk. 

Employment
• Employers should review their EWC agreements to 

assess what impact Brexit might have and make 
changes accordingly. For example, if the EWC's 
central management/representative agent is based 
in the UK, consider whether (and where) to relocate 
the central management/representative agent. Also, 
employers should obtain advice if they are in the 
process of setting up a new EWC.  

• Employers should identify any affected  
employees and, once there is more clarity about 
what will happen, review their withholding and 
payroll processes.

Employment
Few changes to employment law are expected (at 
least in the short to medium term). The main areas 
affected are:

• European Works Councils (EWC): The current EWC 
regime, established under the EWC Directive, will 
only be able to continue with the EU's cooperation.

• Social security: EU social security rules will continue 
to apply after the end of the Transition Period to 
any EU employees posted to the UK before the end 
of the Transition Period. The position in relation to 
employees posted to the UK after the end of the 
Transition Period is currently unclear. At the end of 
the Transition Period, the social security rules will 
revert to any relevant social security agreement in 
place between individual countries or the default 
rules.  Conduct an audit to identify which of your 
key employees may be affected by a change or 
restriction in their ability to work in the UK or EU so 
that you can make contingency plans.
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