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Editors’ note

On behalf of Baker McKenzie’s Global 
Wealth Management Practice Group we 
are delighted to share with our clients, 
friends, colleagues and readers from 
around the world the Second Quarter 
2023 issue of the Private Wealth 
Newsletter. 
This edition’s featured article by Marnin Michaels contains a poignant 
retrospective on lessons learned from the 2008 financial crisis in light 
of the current status of the global banking market and considers what 
asset holders and wealth managers can do to prepare for uncertain 
futures.  
 
With a particular focus on cross border planning, this edition’s 
other featured articles provide an overview of Malaysia’s little-
known strategic destination for wealth planning, and advice and 
considerations for US children born to non-US parents. 

In keeping with the global move towards increased disclosure, we bring 
a topical update on the UK’s new Mandatory Disclosure Rules in our 
featured articles, as well as an update on increasing transparency in 
Labuan in our around the world section. 

Instability in global banking remains in the forefront of our minds, and 
planning for an uncertain future has never been more important. We 
see this borne out in discussions with our clients and their advisors 
who are more often than not seeking contingency and back-up plans, 
and this edition contains relevant global updates to help keep abreast 
of the international planning landscape.
 
Our editors Elliott Murray and Phyllis Townsend, as well as any of 
the authors mentioned throughout this edition, can be reached for 
questions or comments. 

Elliott Murray
Managing Editor, Geneva

+41 22 707 98 39
Elliott.Murray@bakermckenzie.com

Phyllis Townsend
Co-editor, London

+44 20 7919 1360
Phyllis.Townsend@bakermckenzie.com
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Did we not learn 
anything from the 
2008 financial crisis?
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Perhaps I am naïve, but I am almost certain that, prior to 
February 2023, I had never heard of Silicon Valley Bank 
(SVB).¹ The first time I became cognitively aware of SVB was 
in early 2023, when many of my venture-capital friends in 
Israel started moving money out of the country in response 
to the Israeli government’s proposed court overhaul that 
would give the government a larger voice in the selection 
of judges while limiting the Supreme Court’s power to strike 
down legislation. Many investors and companies recognized 
that such reform would harm democracy and the economy, 
and thus made the decision to move their funds abroad.² 
Unlike the anecdotal stories I had been hearing that very 
little money was moving from Israeli banks to Swiss banks, 
it was the exact opposite for SVB.³ Fast forward one month, 
and those same people who had moved their money out of 
large Israeli banks were panicking, because now they could 
not access the funds recently moved to SVB.  Just two short 
weeks later, SVB, one of the leading private banking names 
in the venture capital arena, no longer existed.⁴   

The collapse of Lehman Brothers and the 2008 financial 
crisis occurred less than 15 years ago. How and why did 
the fall of SVB happen so soon thereafter? The purpose of 
this article is not to relitigate what happened or how the 
Swiss government handled the matter (or how the banking 
situation devolved so fast). Rather, my purpose for writing 
this article originated when I looked at my Swiss Third Pillar 
Plan and questioned why it dropped so much despite my 
best efforts to maintain diversification. Then, and only 
then, I realized that one fund was heavily invested in bank 
stocks, and I started pondering whether I had learned any 
lessons from 2008. Did the wealth management industry, 
particularly the wealth owners, learn anything from 2008? 

1  SVB was formed in 1983 after co-founders Bill Biggerstaff and Robert Medearis came up with the 
idea during a poker game. SVB went public in 1988 and moved to Menlo Park in 1989 to establish 
a presence in the venture capital area. SVB nearly tripled in size between 2019 and 2022, when it 
rose from the 34th largest commercial bank in the US to the 16th largest. See Erin Gobler, “What 
Happened to Silicon Valley Bank,” available at https://www.investopedia.com/what-happened-to-
silicon-valley-bank-7368676.

2  See, for example, https://www.haaretz.com/israel-news/2023-02-01/ty-article/ceo-of-multibillion-
dollar-startup-to-leave-israel-over-judicial-overhaul/00000186-0bf6-d9b4-afb7-0fff39480000.

3  On Thursday, 9 March 2023, in response to SVB’s announced USD 1.8 billion loss on its bond port-
folio, investors and depositors attempted to pull USD 42 billion dollars out of SVB. See https://for-
tune.com/2023/03/11/silicon-valley-bank-run-42-billion-attempted-withdrawals-in-one-day/. On 13 
March, the Times of Israel reported that Israeli banks were able to transfer USD 1 billion from SVB to 
Israeli accounts before the bank was seized by government regulators. https://www.timesofisrael.
com/tel-aviv-shares-drop-as-svb-failure-triggers-cash-flow-concern-for-israeli-startups/.

4 SVB was shut down by the California Department of Financial Protection and Innovation on 10 
March 2023, two days after it announced its USD 1.8 billion loss on its bond portfolio and the plans 
to sell common and preferred stock to raise USD 2.25 billion. The following day, the stock of SVB’s 
parent company, SVB Financial Group, crashed upon the market’s opening, and more SVB customers 
began withdrawing and attempting to withdraw their money (approximately USD 42 billion in 
attempted withdrawals). On 17 March, SVB Financial Group filed for bankruptcy. First Citizens Bank 
acquired SVB on March 26. See Erin Gobler, “What Happened to Silicon Valley Bank,” available at 
https://www.investopedia.com/what-happened-to-silicon-valley-bank-7368676.
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My conclusion is that many did but may have since 
forgotten. I also realized that significant wealth has been 
created since the 2008 financial crisis by wealth owners 
too young to appreciate and learn from the 2008 crisis. 
In this article, I will discuss the impact of these two 
factors and recap some basic lessons that I believe will be 
beneficial to those wanting to be prepared in the future. 

1 People remember 2008 but forgot the lessons
As a 50-year-old, I clearly remember the 2008 
financial crisis. I remember seeing 40% of my limited 
investments wiped out (granted, I did not have that 
much), but a very wise man advised me: pay down 
your debt first and invest in your pension. That advice 
has served me well, and, in the aftermath, my resulting 
net loss was less than 3% of my total wealth in 2008. 
I know many others who were left far worse by the 
2008 crisis, and many who subsequently lost their 
entire wealth in Bernie Madoff’s and Allen Stanford’s 
Ponzi schemes.  

By 2010, the stock market started to rise again, and, 
for nearly 12 years, it seemed like the market was only 
capable of going in one direction. Even during the 
height of COVID-19, when the market corrected, six 
months later it again soared to new highs. Did people 
who were old enough to have money in 2008 learn 
the lesson? I believe they did. Investment strategies 
certainly changed, but, at the same time, so did the 
market. Artificial intelligence/pharma/tech superseded 
returns on all prior assets. Cheap money was king for 
almost 15 years. Even if people learned the lesson, 
the fall of SVB was not driven by bad investments, 
but instead by the impact of the rising interest rates 
that seem more in-line with historical norms. Perhaps 
the decisions to steadily increase the interest rates as 
a mechanism to combat inflation were hastily made 
without considering all potential negative side effects. 

2  The wealth owner has changed
The most significant development in the last two 
decades is the age at which wealth is created. Leaving 
aside Sam Bankman Fried and Gary Wang, co-founders 
of FTX, 75% of the remaining billionaires on the “10 
Under 40: The Youngest Billionaires On The 2022 
Forbes 400” list earned their wealth in technology and 
have created their wealth since 2008.⁵ They were not 
cognizant of the 2008 financial crisis and were too 
young and/or inexperienced to learn the lessons. The 
generational shift has also made a difference as to 

how the younger wealth owners view the past, as well 
as utilize debt. Ultimately, people who made money 
from technology stocks and venture capital funds had 
never experienced high interest rates and, therefore, 
had no base line for comparison.

So where does this leave us?
For people like me who remember 1991, 2001, 2008 and 
now, 2023, what is clear is that the following principles 
should remain a constant:

1    Diversification
Diversification does not mean only the diversification 
of assets into different investment classes but should 
include the diversification of where one keeps funds. 
For example, many people could not move money out 
of SVB and other failed banks, because they did not 
have another account readily available into which to 
move the funds. One should have at least two bank 
accounts in each jurisdiction in which they regularly 
transact business, and two bank accounts in a safe-
haven jurisdiction. Just to illustrate that I practice what 
I preach, I maintain two bank accounts in each of the 
US, Switzerland and Israel. 

Consistent with the most commonly understood 
meaning of diversification — not putting all eggs 
in the same basket — diversification also should 
include diversifying currencies,⁶ brokers, etc. One 
might consider maintaining some cash reserves in the 
currency of a safe-haven jurisdiction or a neighboring 
jurisdiction for advantages that go beyond hedging 
inflation, for example, to provide a safety net in 
the event of an unexpected crisis, such as what we 
witnessed with those fleeing Ukraine after the Russian 
invasion last February. 

Thus, the lesson: diversify asset classes, diversify 
funds, diversify brokers, diversify banks, diversify 
banking jurisdictions, diversify currencies — diversify, 
diversify, diversify! 

2    Minimize debt
Each and every time there is a financial crisis, debt 
is always involved. People seem to lose big (as well 
as make big) on debt. In the end, debt is the great 
multiplier, but it is also the great destroyer. Could 
I actually have much greater net wealth than I do 
today if I utilized more debt? Of course, but I choose 

5  Business Insider website 

6  U.S. News, Money website
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to pay down debt as quickly as possible, because I 
am always fearful that I will not be able to make a 
mortgage payment. (It is also very interesting to see 
how little one actually needs to live on when there 
is no mortgage to pay). One should consider utilizing 
debt to supply only the basic necessities in life and not 
as a mechanism to achieve greater wealth by taking on 
additional risks.

3    Live below your means
The one repeated pattern I have seen get people 
into trouble is living beyond their means. And to the 
point illustrated above regarding minimizing debt, 
some even use debt to live beyond their means. That 
always seems to lead to bad investment behaviors. 
For example, I recently witnessed someone go into 
default because they loved luxury living so much that 
when the SARON interest rate increased, they could 
not pay their mortgage. Just like with residences, 
the same rule holds true with cars and other large 
asset purchases. Do not try to swing a Ferrari on a 
Fiat budget, because you will likely be unable to do it 
without incurring substantial debt, in addition to the 
otherwise unaffordable, incidental costs of owning 
that asset (i.e., unaffordable maintenance, repairs, 
taxes, etc.). Living below your means will enable you to 
save money for future investments without having to 
incur additional risks beyond the funds invested.

4    Keep cash around
Having cash around provides opportunities in an 
economic downturn or in an unexpected emergency. 
However, what does cash mean? It does not 
necessarily always mean a fiat currency. Unless you are 
lucky to transact business with a bank that has every 
Swiss franc protected (like certain cantonal banks), you 
are always taking bank risk. But, if one selectively puts 
assets in short-term bonds, the risk shifts from bank 
risk to asset risk. 

Additionally, keeping cash on hand enables one to 
plan for the possibility that their assets located in an 
unstable political environment might become frozen 
or even worthless. Yet in a world of currency controls, 
if one needs to run, one may not need to move funds 
quickly to restart. What is required is to have a few 
locations with money on hand to allow one to sustain 
oneself for an indefinite period. 
  
5    Do not allow securities lending
The worst issue for average investors is not getting 
their assets returned. In the Lehman Brothers 
bankruptcy matter, the biggest issue was locating 
the assets that had been subject to securities lending. 
There are two primary risks with securities lending: 
(1) borrower default risk; and (2) cash collateral 
reinvestment risk. Such investments are just not worth 
the return or the risk. Do not permit securities lending.

6   Upskill
One never knows where the world is going. Always 
learn. Develop another skill or trade. Learn another 
language. Make options possible to earn that are not 
otherwise there. I have personally observed that if one 
does not have the personal skills to start again, it is 
nearly impossible to restart from scratch, especially in 
another country where one lacks sufficient language 
skills. Preparations for children should include learning 
sufficient language skills and seeking an education 
that is portable to other jurisdictions to enable them 
to rebuild anew. 
 
7    Multiple residences
Another lesson from the pandemic and from the 
Russian invasion of Ukraine is that it is not good 
to wait until after a crisis hits to move to another 
location. Find options and have them ready in advance. 
Personally, if my wife and I had to live locked down 
together in a small apartment in Zurich during the 
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pandemic, we might not have survived. Fortunately, 
we have a larger apartment in the mountains that we 
could each visit when we needed some quiet time 
and isolation. As a result of the demand for second 
residences, property prices exploded as everyone 
scrambled to move to the countryside.

8    Supply chain risk
Make sure you have a sufficient stockpile of 
necessities, especially medicine, on hand to address 
potential supply chain disruptions. During the height 
of the pandemic, many observed supply chain 
shortages with medicine, medical equipment and other 
basic necessities such as toilet paper and sanitizer. 
When these items became available, they were quickly 
hoarded by consumers who were lucky to be first in 
the stores when they hit the shelves. This continued 
for months. Everyone’s necessities differ, so make a 
list of the items that you cannot live without and keep 
enough on hand in anticipation of future shortages.

Conclusion
A few years ago, there was a show on US television 
called Doomsday Preppers, which highlighted people 
stockpiling food, water, weapons,⁷ ammunition, gas 
masks and whatever else they deemed necessary to 
survive life after doomsday. Initially, I thought the 
show was insane. In the end, however, my views 
have changed, and my behavior has changed. I now 
keep gas masks in the home, and I keep supplies of 
medicine. I also diversify my banks and assets. I have 
also learned to expect the unexpected. It may not 
always make the best practical or financial sense, but 
when something goes wrong, my family is protected.

Marnin J. Michaels
Partner 
+ 41 44 384 12 08 
Marnin.Michaels@bakermckenzie.com

AUTHOR

7  https://en.wikipedia.org/wiki/Doomsday_Preppers
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Article

Labuan: 
Malaysia’s hidden card 

The historical fuss about Labuan
With a population of just over 100,000, Labuan is a 
small Malaysian island located off the coast of Borneo 
in Southeast Asia. Little known to most is that Labuan, 
a federal territory of Malaysia, has a special status as an 
International Business and Financial Centre (IBFC). Prior 
to its rebranding as an IBFC in 2008, in the 1990s Labuan 
was initially declared as an international offshore 
financial center.

In 2009, Labuan IBFC was categorized by the 
Organization for Economic Cooperation and 
Development (OECD) as a jurisdiction that was “not 
committed to the internationally agreed tax standard” 
in its progress report on the implementation of 
the international tax standard for the exchange of 
information. Consequently, the Labuan Financial 
Services Authority, the regulator responsible for the 
development and administration of Labuan IBFC, 
reinforced its commitment to the international standard 
for exchange of information, and to continuous 
cooperation with other competent tax authorities in 
curbing tax evasion and financial crimes. The Malaysian 
government initiated progressive, concrete steps 
toward ensuring that the legal and tax regimes in 
Labuan conform to the global shifts on transparency 
and compliance standards.

Route to global compliance
As part of the government’s efforts in repositioning 
Labuan as a credible global and business financial hub, 
the Labuan Companies Act 1990 (LCA) was amended on 
9 June 2022 via the Labuan Companies (Amendment) 
Act 2022 (“Amendment Act”) to introduce various 
remedial measures. 

First, the Amendment Act established a formal 
beneficial ownership reporting regime for Labuan 
companies, which is consistent with the framework 
under the Malaysian Companies Act 2016 (which came 
into force on 31 January 2017) (MCA). Labuan companies 
are now legally required to take steps to identify, keep 
records of and report its beneficial owners. A “beneficial 
owner” is defined under the LCA to mean:⁸

 – [A] natural person who owns or controls a Labuan 
company […], in whole or in part, through direct or 
indirect ownership or control of shares or voting 
rights or other ownership interest […], or who 
exercises effective control and influence […] 

This amendment aligns Labuan’s corporate compliance 
regime with the Financial Action Task Force’s (FATF) 
recommendations on transparency over company 
ownership and control, which is evident in the FATF’s 
recognition of Malaysia as a jurisdiction with robust 
anti-money laundering policies. 

Second, the Amendment Act expressly prohibits the 
issuance of bearer shares or conversion of shares to 
bearer shares by Labuan companies. Bearer shares are 
unregistered shares where ownership is evidenced 
though the physical possession of the share warrant or 
certificate. This effectively enabled holders of bearer 
shares to remain anonymous, and enabled bearer shares 
to be infinitely transferrable yet untraceable. Due to the 
confidentiality they offered, bearer shares held a poor 
reputation for being an easy means of facilitating illegal 
activities such as tax evasion or money laundering. The 
prohibition of bearer shares brings the Labuan position 
on par with the existing Malaysian regime under the 
MCA, where such shares were already prohibited since 
1965.

8  Section 108A of the LCA.

9

Baker McKenzie



Third, Labuan companies are now mandated to appoint 
at least one Malaysia-resident director, which can 
be fulfilled by either a trust officer of a Labuan trust 
company, or an individual who is at least 18 years old 
and a citizen or permanent resident of Malaysia. This 
amendment effectively requires Labuan companies to 
have a certain degree of substance in Malaysia.

In terms of the tax regime, notwithstanding that 
Labuan is territorially part of Malaysia, Labuan entities 
are subject to a separate tax regime under the Labuan 
Business Activity Tax Act 1990 (LBATA). Prior to 
2019, Labuan entities carrying out specified trading 
activities could opt to pay tax at a flat rate of MYR 
20,000 (approximately USD 4,500) per year regardless 
of their net profits, instead of 3%. However, in line 
with Malaysia’s commitment to combat harmful tax 
practices, Labuan has abolished the flat tax rate and 
introduced legislation mandating in-scope entities to 
demonstrate they have sufficient economic substance 
in Labuan.

Consequently, the new Labuan Business Activity Tax 
(Requirements for Labuan Business Activity) Regulations 
2021 (“2021 Regulations”) require Labuan entities 
undertaking specific trading activities to comply with 
the relevant substance requirements to avail of the 
preferential tax regime under the LBATA. This can be 
achieved by hiring a minimum number of employees 
physically located in Labuan, and by incurring a 
minimum amount of operational expenditure in Labuan 
yearly, depending on the type and scope of activities 
carried out by the Labuan entity. If these prescribed 
minimum requirements are met, the Labuan entity can 
continue to be taxed at the rate of 3% on its net profits 
each year as reflected in its audited accounts.

On the other hand, Labuan non-trading entities (such 
as those carrying out investment holding activities 
only) may continue to enjoy a 0% tax rate each year 
under the LBATA if they meet the prescribed substance 
requirements in Labuan, which are less onerous. For 
example, a Labuan pure equity holding company is 
only required to prove that management and control is 
exercised in Labuan, but it is not required to hire full-
time employees in Labuan.  

Labuan entities that fail to comply with the prescribed 
economic substance requirements under the 2021 
Regulations will be taxed at a higher rate of 24% on 
their net audited profits for the particular year, which 
is the same corporate tax rate applicable to Malaysian 

companies incorporated under the MCA. Additionally, 
the tax would be imposed on all accounting profits of 
the errant Labuan entities, which may include capital 
gains and dividend income.
 
Following the legislative amendments discussed 
above, the Labuan financial services regime has been 
designated by the OECD’s Forum on Harmful Tax 
Practices as “not harmful,” indicating that the Labuan 
tax framework is now compliant with global standards. 

Labuan: a good option?
Labuan can be an attractive wealth management 
destination for many reasons, including its physical 
location. Being strategically located in the center of 
the Asia Pacific region, Labuan shares the same time 
zone with key Asian cities and financial hubs such as 
Singapore and Hong Kong. 

Moreover, Labuan remains a tax-efficient jurisdiction. 
Other than the competitive tax rates outlined above, 
where the prescribed substance requirements are met, 
Labuan entities currently have access to the benefits 
under most of Malaysia’s extensive network of double 
tax treaties. Individuals and families setting up cross-
border wealth-planning structures in Labuan may also 
benefit from the tax exemptions available to non-
residents for withholding tax on dividends, interest and 
other payments from Labuan entities. Notably, stamp 
duty is also exempt on all instruments executed by a 
Labuan entity in connection with a Labuan business 
activity, on constituent documents and on transfer of 
shares in a Labuan company.

In addition, Labuan provides high-net-worth individuals 
and families with many wealth management and 
succession planning tools and vehicles. For example, 
Labuan is the first common law jurisdiction in Asia to 
offer the civil law concept of a private foundation. 
Foundations, being self-owned, corporate bodies with 
separate legal personality, can be a suitable option to 
hold assets for charitable and non-charitable purposes.
 
At the same time, Labuan has adopted modern trust 
legislation, which enables families to establish trusts 
that can accommodate the succession planning needs 
and preferences of the present-day settlors. This 
includes the setting up of purpose trusts, reserved 
powers trusts and trusts with no perpetuity period — 
all of which are not viable under the common law trust 
concepts that Malaysia adopts. There is also an option 
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Istee.Cheah@WongPartners.com
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for those seeking Shariah-compliant solutions to set 
up Islamic trusts and foundations. 

Furthermore, Malaysia continues to maintain 
liberalized foreign exchange control rules, which are 
issued by the Central Bank of Malaysia pursuant to 
the Financial Services Act 2013. These rules prescribe 
some limits in relation to dealings between (and 
among) Malaysian residents and non-residents, in 
Malaysian ringgit and foreign currency. Although 
Labuan is geographically considered part of Malaysia, 
Labuan entities are regarded as non-residents for the 
purposes of the Malaysian foreign exchange control 
regime, and may freely transact with other non-
resident entities without limits. 

Conclusion 
 
Labuan IBFC has been promoted as an international 
business and financial center and, from a tax and 
legal perspective, has positioned itself as a 
jurisdiction worthy of consideration for various 
wealth and succession planning initiatives. Armed 
with an informed understanding of the revamped 
legal and tax regime, Labuan could be an ideal 
jurisdiction for certain private clients and their 
advisers wishing to set up wealth management 
structures in the Asia Pacific region. 
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Tax considerations for 
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US citizenship
The US grants its citizenship on the basis of jus soli, i.e., 
birthright-based citizenship. This means that any person 
born within the territory of the US is a US citizen, 
regardless of the citizenship of their parents. The 14th 
Amendment, ratified in 1868, further enshrined this 
well-established principle. According to the amendment, 
“[a]ll persons born or naturalized in the United States 
and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside.”
 
US citizens are entitled to enviable rights and benefits. 
Among them, the right to hold a US passport allowing 
visa-free travel to more than 180 countries in the 
world, access to the country’s outstanding educational 
institutions at a lower cost, and the privilege of getting 
permanent residency (green card) for one’s non-US 
parents, are regularly touted by the “birth tourism 
business” to many non-US expecting parents. As a 
result, a US birth certificate is often viewed as one of 
the best welcome gifts these parents can give to their 
child and themselves.

Birth tourism business
The “birth tourism business” has long operated in many 
states in the US, especially in California, New York and 
Florida. It isn’t illegal to visit the US while pregnant. 
The operators who run the birth tourism business only 
sometimes attract the attention of law enforcement 
officials with one such operation resulting in federal 
agents raiding about three dozen sites used for the 
business in 2015 in California. Nineteen individuals 
were charged with visa fraud and conspiracy to 
commit immigration fraud. 
 

Despite sporadic enforcement activities, the number 
of US children born to non-US parents has been on 
a steady rise. The Center for Immigration Studies 
estimated that 33,000 chidren are born to women on 
tourist visas each year.  

It may be, then, that a non-US expecting mother comes 
to the country and stays for a few months to give birth 
and complete the child’s birth certificate and passport 
paperwork. After that, the non-US child may be taken 
back to and grow up in the country where their non-US 
parents reside. When the child becomes an adult, they 
may return to the US or might never go back other than 
for short durations, if at all.

Potential tax liability 
While the perceived benefits of a US passport may be 
substantial, some non-US parents may be unaware 
that their US children are liable for US tax filing and 
reporting obligations. As the only developed country 
that bases tax duty on citizenship rather than residency 
— the place where a person works or lives — the US 
taxes its citizens, including those with dual nationality, 
based on worldwide income, regardless of age.  

Taxes can be levied on a US child if the child has both 
earned and unearned income totaling more than USD 
12,400 in a year. In other words, the child must file taxes 
if their income exceeds the threshold. Being a taxpayer, 
the child may become subject to civil liability and 
criminal penalties for tax evasion and failure to file if 
taxes are not timely filed and paid.

Earned income
Like an adult, a child can work and earn money, be 
it mowing the lawn, babysitting or doing a summer 
internship. For US federal income tax purposes, 
the amount a child earns by performing services is 
included in the gross income of the child and not the 
gross income of the parent. 

If John, a 16-year-old, earns less than USD 13,850, 
the threshold for 2023, from his part-time jobs, the 
income is exempt. Once he earns more than that 
amount in wages and has no unearned income, he 
must file a tax return. 

For many non-US parents, it is a 
dream to have a US-born child. Just 
being born in the US may provide one 
with highly regarded opportunities. A 
US-born child not only can live, study 
and work in the US freely, but also 
can become a US president one day. 
However, is having a US-born child 
always a blessing to non-US parents?
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Often, many non-US parents of US children are well off 
financially and socially in their home countries. Imagine 
that John, a US child born to a non-US couple who 
are celebrities in their own country, became a TV or 
movie star with substantial earned income owing to his 
parents’ resources and connections. John would need 
to pay tax on the excess income over USD 12,950 unless 
he qualifies for foreign-earned income exclusion. In that 
case, John would only pay tax on the income above a 
much higher threshold, USD 120,000 for 2023. 

Foreign earned income exclusion 
To claim the exclusion, several criteria must be met. 
First, the foreign-earned income must be wages, 
salaries, professional fees or other amounts paid for 
the personal services rendered by the child. Second, 
employment in the foreign country is expected for an 
indefinite, rather than temporary, period. That is, if the 
child’s abode remains in the US, where the child keeps 
closer familial, economic and personal ties, they will not 
qualify. Third, the child must be a bona fide resident of 
the foreign country for an uninterrupted period that 
includes an entire tax year or must be physically present 
in the foreign country for at least 330 full days during 
any period of 12 consecutive months. 

In John’s case, he is paid salaries or professional fees 
for his acting gigs in the non-US country where he 
lives with his parents. His parents’ place is his only 
home. He has no intention of returning to the US in the 
foreseeable future. Besides being born in the US, John 
has no other ties with the US. Under the circumstances, 
John will likely qualify for the exclusion. That is, John 
will only be liable for tax on his income portion above 
USD 120,000 for 2023. If John makes less than that 
amount, no tax liability is triggered.

Kiddie tax 
 
By contrast, a child’s unearned income includes interest, 
dividends or capital gains. The kiddie tax was enacted 
to discourage wealthy parents from conveying assets to 
their children to take advantage of the children’s lower 
rates. A child’s unearned income is subject to the kiddie 
tax if the child falls within the scope of the tax regime. 
Earned income is not subject to the kiddie tax. 

The kiddie tax applies to children who are either: (a) 17 
years old or younger at the end of the tax year; (b) 18 
years old at the end of the tax year only if their earned 
income is less than or equal to 50% of their “support;” or 
(c) 19 to 23 years old if their earned income is less than 
or equal to half of their “support” and they are a 
full-time student.  
 
The imposition of the kiddie tax is as follows: in 2023, 
the first USD 1,250 worth of a child’s unearned income is 
generally tax-free, covered by the kiddie tax’s standard 
deduction; the next USD 1,250 is taxed at the child’s 
marginal tax rate; anything above USD 2,500 is taxed at 
the parent’s marginal tax rate.  
 
Let us assume that John received USD 2,600 of taxable 
interest and dividend income during a year that he 
didn’t work. He must file a tax return because he has 
unearned income only, and his gross income is more 
than USD 1,250. He must also complete and attach Form 
8615, Tax for Certain Children Who Have Unearned 
Income, to his Form 1040 or 1040-NR. 
 

Parent’s election 
 
When the kiddie tax applies to a child with US parents, 
the parents can elect to include the child’s income in 
their tax return using Form 8814, Parent’s Election to 
Report Child’s Interest and Dividends, when certain 
requirements are met. The child will then be treated as 
having no income for the year and need not file a 
separate return. 
 
Because John is only 16 (under 19 years old) and single, 
and his gross income of USD 2,600 is only from interest 
and dividends in the amount of less than USD 11,000, his 
parents may elect to include his income on their tax 
return instead of separately filing his return. 
 
On the other hand, if John’s parents are non-US 
persons, who do not live in the US or derive any 
income from the US, they will not incur any US tax 
liability or need to file a US tax return. In this case, the 
regulations do not provide whether or how the parents 
can use the election to include John’s kiddie tax. 
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Foreign gifts 
 
Gifts to US children born to non-US parents can 
sometimes cause complications. For instance, an 
account is set up in John’s name to fund his college 
education. Each of his four non-US grandparents 
contributes USD 30,000 and deposits USD 120,000 in 
cash and stock into the account. 
 
The gifts are foreign because the grandparents are 
non-US citizens. Generally, the receipt of foreign gifts is 
not subject to US federal income tax. However, the total 
of the unearned income, i.e., the interest income from 
the cash, dividends from the stock or capital gains from 
the stock sale, is potentially subject to the kiddie tax. 
 
Aggregation rule  
If a US person knows that the gifts received are from 
related parties, they must aggregate them. If these gifts 
exceed USD 100,000, the child must file Form 3520, 
Annual Return To Report Transactions With Foreign 
Trusts and Receipt of Certain Foreign Gifts, to fulfill 
their reporting obligations.  
 
Although each grandparent, a non-US individual, only 
gifts John USD 30,000, the related party rule applies 
here: the separate amounts must be aggregated. John is 
required to report the foreign gifts totaling USD 
120,000 to the Internal Revenue Service (the “IRS”) on 
Form 3520. 
 
Penalty 
If a US person fails to file Form 3520 for foreign gifts, 
the IRS may determine the income consequences of 
receiving the foreign gift or bequest. In addition, it may 
assess a penalty of 5% of the gift value for each month 
in which the gift is not reported, not to exceed 25% of 
the gift, unless the taxpayer has reasonable cause for 
the failure to file. Interest can be charged on any unpaid 
penalty. There is no criminal liability for non-compliance. 
  
As stated above, John needs to report the gifts from his 
grandparents. Failing to do so, he can be subject to a 
penalty of up to USD 30,000. 

The report of Foreign Bank and Financial 
Accounts (FBAR) (FinCEN Form 114) 
 
Under the Bank Secrecy Act of 1970(BSA), a US citizen 
must file FinCEN Form 114 if they own, control or have 
signatory authority over the foreign bank and financial 
accounts with a combined value over USD 10,000 at any 
time during the calendar year. The report aims to 
prevent US citizens from hiding assets overseas and 
committing tax evasion or money laundering. 
 
The FBAR goes to the Financial Crimes and Enforcement 
Network ofthe US Treasury Department (FinCEN), not 
the IRS. It must be filed separately from the tax return 
but has the same deadline as the return, with an 
automatic extension to 15 October of the tax year. 
 
Although the FBAR is only an informational report, the 
non-filing penalty is steep: USD 10,000 for each failure 
to file the FBAR; if the failure were determined to be 
willful, the fine would be greater of USD 100,000 or 
50% of account balances. Criminal penalties, up to 10 
years’imprisonment, may also apply. 
 
I n our above scenario, if the cash in John’s account is in 
foreign currency, the currency has to be converted to 
US dollars for the calculation of the amount. With the 
assets valued at or above USD 120,000 in a reportable 
foreign financial account, John would be obligated to 
file the FBAR each year. 
 

Foreign Account Tax Compliance 
Act (FATCA) 
 
Similar to the FBAR, FATCA aims to combat offshore tax 
evasion. A US-born child living outside the US must 
complete Form 8938, Statement of Specified Foreign 
Financial Assets, if the foreign assets they own exceed 
either USD 200,000 at the end of the year or USD 
300,000 at any time during the year. Unlike the FBAR, 
this form must be attached to the taxpayer’s annual IRS  
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tax return by the income tax due date. An automatic 
extension to 15 October is also available to citizens living 
abroad. 
 
The non-filing of Form 8938 may lead to severe 
penalties as well. Initially, there is a fine of up to USD 
10,000 for failure to disclose, then another USD 10,000 
every 30 days after receiving the notice from the IRS, 
up to the maximum fine of USD 50,000. Criminal 
penalties may also apply.  
 
Where the grandparents gifted John USD 120,000, an 
amount less than USD 200,000, filing Form 8938 is 
optional in the absence of any other assets.  
 

Trusts 
 
Usually, a trust fund is a great tool to guarantee the 
financial stability of other family members, including 
children and grandchildren. It may provide safe and 
secure protection for vulnerable individuals who have 
disabilities, learning difficulties or financial issues that 
they cannot control. For US taxpayers, it also helps to 
ensure that assets are transferred in the most tax-
efficient way.  
 
Let’s assume that John’s non-US grandparents decide to 
establish a foreign trust (non-US) for the benefit of all 
their grandchildren (trust beneficiaries), including John 
and, for credit protection purposes, make this trust 
irrevocable. 
 
1  Trust accounting  
Regardless of how a trust itself is taxed under the US 
federal tax rules, once a US-born child directly or 
indirectly obtains a beneficial interest in the trust, the 
trust is required to keep its books and records in 
accordance with the US tax accounting rules and 
principles. The trust will calculate the taxable gains and 
losses according to US rules.  
 
Moreover, all income and assets of the trust will have to 
be reported in US dollars. Any sale or exchange of assets 
in a currency other than the US dollar would result in 
currency exchange gains (or losses) that should also be 

taxable and reportable. The US tax accounting rules will 
apply not only to the trust but also to any entities 
owned by the trust.  
 
In our example, this rule will result in an additional 
administrative cost to the trust, which would not have 
been the case if John was not a US person. 
 
2  Accumulation distribution penalty  
The accumulation distribution penalty is an anti-deferral 
regime applicable exclusively to US beneficiaries of 
foreign trusts, like the one discussed in our scenario 
above. To understand the penalty, two concepts need 
to be introduced.  
 
First, distributable net income (DNI) is the trust’s 
taxable income for US federal income tax purposes. For 
foreign trusts, DNI includes ordinary income, whether 
from US or non-US sources, and realized capital gains. 
Second, when DNI is not fully distributed in the year it is 
generated, the undistributed portion will turn into an 
undistributed net income (UNI) in the following year.  
 
The penalty is imposed where UNI has accumulated for 
a long time. The US beneficiary is liable for the 
applicable tax plus interest charge when UNI 
distribution is made. 

3  Use of trust property by US beneficiary 
A US beneficiary may become subject to US federal 
income tax where the trustee permits them to use trust 
property without proper compensation.  
 
Use of trust property includes both the use of the 
physical assets, such as dwellings and artwork, and 
loans of cash or marketable securities, either to US 
beneficiaries⁹ or people related to those beneficiaries,  
unless the fair market value for such use is paid to the 
trust within a reasonable period. Otherwise, the US 
beneficiary is treated as receiving a trust distribution 
equal to the fair market value of the use of the 
property.¹⁰ 
 
Once a US beneficiary is treated as receiving a 
distribution from the trust because of gratuitous use of 
trust property, any later transactions between the trust 

9  A person is treated as related to a US beneficiary if such person is the US beneficiary’s: sibling, spouse, spouse of sibling, ancestor, spouse of ancestor, lineal descendant and spouse of 
lineal descendant, a corporation that is a member of the same controlled group or a fiduciary of the trust. 

10  There is no guidance on what constitutes “a reasonable period of time” to compensate a trust for use of its property, but most likely a written agreement between parties specifying 
how the property will be handled and on what terms may assist in providing the answer on whether a period of time was reasonable, if challenged.
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and the US beneficiary (such as a cancellation of debt) 
will be disregarded for US federal income tax purposes.¹¹  
The matter can get even more complicated when a 
foreign trust owns underlying entities that generate 
passive income. However, this topic is beyond the scope 
of this article. 
 
Therefore, if the trust discussed earlier, of which John is 
a beneficiary, owns an apartment, which he uses while 
attending college without paying rent, the fair market 
value of the rent will be considered a distribution to 
John, subject to US tax, and, if certain conditions apply, 
subject to punitive taxation as described earlier.   
 

Covered expatriate 
 
A US citizen who does not intend to live in the US may 
consider renouncing their US citizenship if they have 
another nationality, i.e., expatriation. Unfortunately, 
renunciation is not always as easy, especially if one is 
classified as a “covered expatriate.”  
 
Covered expatriates are US citizens whose average tax 
liability during the past five years stood at USD 190,000 
in 2023 (“tax liability test”); or whose net worth exceeds 
USD 2 million (“net worth test”); or who failed to certify 
tax compliance with the IRS during the five years 
preceding the expatriation (“certification test”).  
 
All property owned by a covered expatriate is treated as 
sold on the day before the expatriation date at its fair 
market value pursuant to the “mark-to-market” rules. 
Covered expatriates must pay tax at normal income tax 
rates on all unrealized gains from the deemed sale that 
exceed USD 821,000 (inflation-adjusted figure for 2023) 
on their worldwide assets (“exit tax”). 
 
A US citizen may expatriate without any tax liability if 
they are a non-covered expatriate, by not meeting any 
of the above tests, or if they expatriate before turning 
18-and-a-half years old, or if they are a dual national 
from birth.¹² 
 
Interestingly, the law does not specify a minimum age 
or mental capacity for renunciation. It appears that 
consuls apply common law principles to such cases. 
Children under 16 are presumed not to have the 
requisite maturity and knowing intent to relinquish 

citizenship; children under 18 are provided additional 
safeguards during the renunciation process, and the 
Department of State affords their cases very careful 
consideration to assess their voluntariness and informed 
intent.¹³ Importantly, parents are prohibited from 
renouncing the US citizenship of their children.  
 
If John, at 16 to 18, has decided to connect his future 
with the country he was raised in, he is confident that 
he would not want to relocate anywhere other than for 
college, and even then, with the intention to return 
home upon graduation, he should be aware of his US 
tax obligations as a US person and his options, including 
the possibility of renunciation of his US citizenship. 
 

Conclusion  
 
While the choice of nationality ultimately remains with 
the child, non-US parents need to understand the 
implications of having children holding a US passport. 
It’s a question that begs the parents to answer: do the 
benefits (actual and perceived) of having US citizenship 
outweigh the significant US tax burden while the child 
builds a life elsewhere with no other ties to the US?

Ida Varshavsky 
Associate
+41 44 384 15 24
Ida.Varshavsky@bakermckenzie.com
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11  IRC § 643(i)(3).

12  A US citizen who: 1) is a dual citizen since birth; 2) continues to retain the other citizenship; 3) is taxed as a resident of that other nation; and 4) has been a resident of the US for 10 or 
fewer years during the 15 years immediately before the expatriation. 

13  U.S. Department of State website
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Article

UK reporting and transparency 
initiatives - new Mandatory 
Disclosure Rules in force in the 
United Kingdom

The so-called UK Mandatory Disclosure Rules (MDR) 
came into force in the UK on 28 March 2023. They 
comprise new cross-border tax avoidance arrangement 
disclosure rules that implement the OECD Model 
Mandatory Disclosure Rules. 
 
Notably, the rules have global application, provided the 
taxpayer or their intermediary has a UK nexus and so 
are of considerable importance to many private clients 
who have implemented structures designed to protect 
their information from disclosure. Private clients and 
their advisers and other intermediaries should therefore 
consider the UK MDR carefully in the context of asset 
holding structures, including non-UK company, trust 
and other structures. 
 
The new regulations are intended to replace the latest 
iteration of the DAC 6 rules, which were implemented in 
the UK. In-scope arrangements made available by 
intermediaries or implemented by taxpayers after 28 
March 2023 must be reported to the UK tax authority, 
HMRC, within 30 days. Pre-existing arrangements will 
need to be reported within 180 days after the rules are 
implemented (i.e., by 25 September 2023). The look-back 
period for reporting pre-existing arrangements is 25 
June 2018 (the same as DAC 6).  
 

Scope of the rules  
 
The scope of the UK MDR is limited to the two 
categories of arrangements described below. This 
reflects the way DAC 6 was implemented in the UK 
from 2021 whereby its application was limited to 
arrangements falling under Hallmark D of the EU 

Directive. However, the UK MDR extends the territorial 
scope such that certain arrangements that may not 
have been reportable under the UK DAC 6 regulations 
are reportable under the UK MDR. In particular, there 
will be no territorial limitations to the application of the 
UK MDR, resulting in in-scope arrangements and 
structures being reportable to HMRC, regardless of 
which jurisdictions are involved, as long as the 
intermediary or taxpayer has a UK nexus. A UK nexus 
may simply be where an intermediary provides services 
from a UK branch or office, or where the intermediary 
or taxpayer is tax resident in the UK. This will therefore 
be of particular note to international private clients who 
use UK-based advisers.  
 
The new rules require intermediaries (for example, law 
firms or asset managers) that are incorporated, resident 
or have a place of management in the UK to make a 
report to HMRC with respect to one or both of the 
following if they make the structure or arrangement 
available for implementation or provide relevant 
services in relation to it through a branch or office 
located in the UK:

1 “OECD Common Reporting Standard (CRS) 
avoidance arrangement”; or

2 Opaque offshore structure. 

“CRS avoidance arrangement” captures any 
arrangement “for which it is reasonable to conclude that 
it is designed to circumvent or is marketed as, or has the 
effect of, circumventing CRS legislation or exploiting an 
absence thereof.” There is an exemption from the look-
back period in relation to CRS avoidance arrangements, 
where the amount involved is less than USD 1 million. 
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An opaque offshore structure is defined as being 
a passive offshore vehicle held through an opaque 
structure. This broadly covers entities that do not 
carry out any substantial economic activity supported 
by adequate staff in their country of residence and 
are designed to or have the effect of disguising or 
hiding the persons with beneficial ownership over 
it. Similarly, as under DAC 6, the question is whether 
beneficial ownership has been made “unidentifiable.” 
For these purposes, ownership does not need to be 
publicly available. Draft HMRC guidance confirms that 
ownership will not be made unidentifiable where the 
relevant tax authorities have mechanisms by which 
they can obtain this information. This should be 
carefully assessed on a case-by-case basis. 
 
In addition, an exemption applies where relevant 
information has already been provided under DAC 
6 and an intermediary is not required to disclose 
any information to the extent it is subject to legal 
professional privilege (but the taxpayer would be 
required to report).

How will this affect clients?
The introduction of the UK MDR is of particular 
importance to private clients and their structures, 
particularly given certain planning that may have 
been done in light of (often legitimate) concerns 
regarding the disclosure of beneficial ownership 
information in the public domain. However, clients 
need to be aware of potential reporting obligations 
on intermediaries or themselves (as reportable 
taxpayers), as well as the reporting obligations 
of intermediaries providing relevant services to 

them. Given the look-back period, it is important 
that all reporting obligations (even in respect of 
historic structures) are met by intermediaries and 
reportable taxpayers where appropriate. 

Please click the link below for a more detailed 
overview of the new rules. 
 
United Kingdom: Mandatory Disclosure Rules 
Come Into Force 
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APAC - Malaysia
Malaysian Premium Visa Programme (PVIP) 
 
On 1 September 2022, the Ministry of Home 
Affairs of Malaysia launched a new residence by 
investment programme, the Malaysian Premium 
Visa Programme (“PVIP”), which enables 
investors, entrepreneurs, and foreign talents 
to live and work or study in Malaysia. A PVIP 
holder is granted a multiple-entry pass to stay 
in Malaysia for up to 20 years. Applicants may 
also apply to bring dependents into Malaysia 
under the programme, subject to meeting 
additional financial requirements.

READ MORE 

Authors: 
Adeline Wong 
Istee Cheah

Further updates regarding taxation of 
foreign-sourced income 
 
Since the publication of our client alert in 
relation to the taxation of foreign-sourced 
income (FSI) in Malaysia (linked here), the 
government has issued two income tax 
exemption orders on 19 July 2022 respectively 
governing (i) the exemption of all types of 
FSI for individuals (except income from a 
partnership business in Malaysia); and (ii) 
the exemption of foreign-sourced dividends 
received by qualifying persons.
In this alert, we summarise details of the 
income tax exemption orders and the relevant 
implications for taxpayers. 

READ MORE 

Authors: 
Yvonne Beh 
Irene Khor 
Ashley Sern
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Americas - Argentina
New list of non-cooperative jurisdictions in 
the regulatory decree of the Income Tax Act

Decree No. 48/2023 (the “Decree”) was 
published in the Official Gazette on 27 January, 
2023, approving a new revised text of the 
regulatory decree of the Income Tax Act.
The Decree establishes certain jurisdictions that 
will be considered as non-cooperative in the 
exchange of tax information.
The list of non-cooperative jurisdictions will be 
applicable as of  27 January 2023.

READ MORE 

Authors: 
Martin Barreiro 
Juan Pablo Menna

Non-application of the income tax 
perception on certain exportations of 
goods carried out through international 
intermediaries located in countries or 
jurisdictions that are not the countries or 
jurisdictions of the final recipients of the 
goods

General Resolution 5322, published in 
the Official Gazette on 2 February 2023, 
amended General Resolution 830 establishing 
that exporters subject to the income tax 
perception set forth by General Resolution 3577 
(“Resolution”) will be entitled to apply for an 
income tax perception exemption certificate.
The Resolution established an income tax 
perception on certain exportations of goods 
carried out through international intermediaries 
located in countries or jurisdictions that are 
not the countries or jurisdictions of the final 
recipients of the goods.

READ MORE 

Authors: 
Martin Barreiro 
Juan Pablo Menna
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Americas - Brazil
For the first time, São Paulo’s Tax 
Authorities provide analysis on the levy of 
Estate and Gift Tax on Irrevocable Trusts

On 4 April 2023, a response to the tax private 
ruling no 25343/2022 was published. For the 
first time ever, São Paulo’s Tax Authorities 
(“Sefaz-SP”) released an answer regarding 
the levy of Estate and Gift Tax (ITCMD) on 
Irrevocable Trusts dealing with Brazilian 
residents.

READ MORE 

Authors: 
Flavia Gerola* 
Clarissa Machado* 
 
Provisional Measure N. 1,171/23: Changes 
on the taxation of financial investments, 
controlled companies and trusts owned by 
Brazilian tax residents (individuals) 
 
On 30 April 2023, Provisional Measure 1.171/23 
(“MP” or “MP 1.171/23”) was published, bringing 
some changes on the taxation of Brazilian tax 
residents (Individuals), especially regarding: (i) 
the taxation of financial investments abroad, 
and (ii) the creation of “anti-deferral” rules for 
foreign controlled entities owned by Brazilian 
individuals. In addition, for the first time, this 
MP deals with the taxation of foreign trusts. 
MP 1.171/23 also changed the bracket amounts 
of the ordinary income tax progressive rates 
and revoked some specific tax provisions, 
including specific exemptions applicable to 
individuals. 

The new rules shall be applicable from 1 January 
2024 ahead (assuming the timely conversion of 
the provisional measure into law, as required in 
Brazil).

READ MORE 

Authors: 
Flavia Gerola* 
Clarissa Machado* 
 
*Trench Rossi Watanabe and Baker McKenzie have executed a 
strategic cooperation agreement for consulting on foreign law.

https://insightplus.bakermckenzie.com/bm/tax/argentina-new-list-of-non-cooperative-jurisdictions-in-the-regulatory-decree-of-the-income-tax-act
https://insightplus.bakermckenzie.com/bm/tax/argentina-non-application-of-the-income-tax-perception-on-certain-exportations-of-goods-carried-out-through-international-intermediaries-located-in-countries-or-jurisdictions-that-are-not-the-countries-or-jurisdictions-of-the-final-recipients-of-the-goods/
https://insightplus.bakermckenzie.com/bm/tax/brazil-for-the-first-time-sao-paulos-tax-authorities-provide-analysis-on-the-levy-of-estate-and-gift-tax-on-irrevocable-trusts
https://insightplus.bakermckenzie.com/bm/tax/brazil-provisional-measure-n-117123


1 The list resulting from the decree of 3 February 2023 therefore includes the following 14 States: British Virgin Islands, Seychelles, Anguilla, Pana-
ma, Bahamas, Turks and Caicos Islands, Vanuatu, Fiji, Guam, U.S. Virgin Islands, Palau, American Samoa, Samoa, Trinidad and Tobago.

EMEA - France
Tax treaty between France and the 
United States: the mutual assistance 
clause for the collection does not have 
a similar scope to the Directive 2010/24/
EU (Tax Court of Appeal of Paris, 10 
November 2022, No. 21PA01182)
 
The Tax Court of Appeal of Paris judges, 
in a dispute concerning the statute of 
limitations for tax collection, that the United 
States does not have a legal instrument on 
mutual assistance for tax collection that 
is “equivalent” to the one provided for 
by Council Directive 2010/24/EU 16 March 
2010. Such an interpretation of the tax 
treaty concluded between France and the 
U.S. could have consequences on other tax 
regimes, and in particular on French exit tax.

READ MORE 

Authors: 
Philippe Fernandes 
Julie Rueda 
Pauline Thiault

New Non Cooperative States and 
Territories: update of the French and 
European lists
 
A decree dated 3 February 2023 updated the 
French list of Non Cooperative States and 
Territories (NCST) within the meaning of 
article 238-0 A of the FTC: the Bahamas and 
the Turks and Caicos Islands have been added 
to the previous list (issued by the decree 
dated 2 March 2022).

READ MORE 

Authors: 
Charles Baudoin 
Philippe Fernandes 
Iris Bouffartigue
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Mutual tax agreements on remote 
working for border and cross-border 
workers concluded between France and 
Switzerland (Mutual Tax Agreement dated 
22 December 2022 concluded between 
France and Switzerland)
 
On 22 December 2022, France and Switzerland 
concluded agreements concerning the 
taxation of border and cross-border workers 
who carry out part of their activity in their 
State of residence. These agreements replace 
the mutual agreement dated 13 May 2020, 
concluded in the context of the pandemic 
and which aimed to avoid any tax  impact 
due to remote working for the worker. This 
agreement expired on 31 December 2022.

READ MORE 

Authors: 
Agnès Charpenet 
Pauline Thiault

EMEA - France

Spanish Wealth Tax - A new amendment 
allows the taxation of shareholders of 
non-resident companies whose assets are 
mainly composed of real estate located in 
Spain
 
On 28 December 2022, the Spanish 
Government decided to amend the Spanish 
Wealth Tax Law with effect as of FY 2022 
allowing that non-resident entities whose 
assets consist, directly or indirectly, of at least 
50% of real estate located in Spanish territory 
must be subject to this tax. This is a very 
significant change given that the position of 
the Spanish Tax Administration, up to date, 
did not subject them to tax.

READ MORE 

Authors: 
Meritxell Sánchez 
Jaime Cánovas 

EMEA - Spain
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EMEA - Germany
No limited Inheritance Tax liability when 
acquiring German real estate by means 
of a foreign bequest/legacy
 
Real estate located in Germany can 
be transferred tax-free if the testator 
bequeaths the real estate to the beneficiary 
by means of a foreign bequest. This was 
decided by the Federal Fiscal Court (BFH) 
in its decision of 23 November 2022 - II R 
37/19, published on 28 February 2023. The 
requirements are that neither the deceased 
nor the beneficiary of the bequest is a 
German citizen, and both live abroad. 
German citizens can also benefit from this 
rule if they live abroad for more than five 
years.

READ MORE 

Author: 
Sonja Klein

German Federal Fiscal Court on 
consecutive gifts in the context of 
succession planning
 
Consecutive gifting (“Kettenschenkung”) 
continues to be an attractive way of 
optimizing the use of tax brackets and 
personal tax allowances which depend on 
the nature of the relationship between the 
parties. The potential for tax optimization 
is not limited to private assets but can also 
be used for tax planning in the context of 
business succession. The German Federal 
Fiscal Court commented on this in its recent 
ruling (dated 28 July 2022 - II B 37/21) and 
clarified whether and under which conditions 
the concept of consecutive gifting can 
apply. Since the personal allowances under 
the German Inheritance and Gift Tax Act 
are higher among family members than 
among third parties, consecutive gifts can be 
effectively utilized in order to keep the gift 
tax burden low and to preserve family assets.

READ MORE 

Authors: 
Sonja Klein 
Malika Amanbaeva
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Wealth management 
regional contacts

Australia 

Melbourne 
Level 19 CBW 
181 William Street 
Melbourne Victoria 3000 
Australia 
Tel: +61 3 9617 4200 
Fax: +61 3 9614 2103 
John Walker

Sydney 
Tower One - International Towers Sydney 
Level 46, 100 Barangaroo Avenue 
Sydney NSW 2000 
Australia 
Tel: +61 2 9225 0200 
Fax: +61 2 9225 1595 
John Walker

China 

Beijing 
Suite 3401, China World Office 2, 
China World Trade Center 
1 Jianmguomenwai Dajie 
Beijing 100004, 
People’s Republic of China 
Tel: +86 10 6535 3800 
Fax: +86 10 6505 2309 
Jason Wen

Shanghai 
Unit 1601, Jin Mao Tower, 
88 Century Avenue, Pudong, 
Shanghai 200121 
People’s Republic of China 
Tel: +86 21 6105 8558 
Fax: +86 21 5047 0020 
Nancy Lai

Hong Kong 

Hong Kong 
14th Floor, One Taikoo Place, 
979 King’s Road, Quarry Bay, 
Hong Kong SAR 
Tel: +852 2846 1888 
Fax: +852 2845 0476 
Steven Sieker 
Pierre Chan 
Noam Noked 
Lisa Ma

Indonesia 

Jakarta 
HHP Law Firm 
Pacific Century Place, Level 35 
Sudirman Central Business District Lot 10 
Jl. Jendral Sudirman Kav 52-53 
Jakarta 12190 
Indonesia 
Tel: +62 21 2960 8888 
Fax: +62 21 2960 8999 
Ria Muhariastuti

Japan 

Tokyo 
Ark Hills Sengokuyama Mori Tower, 28th Floor 
1-9-10, Roppongi, Minato-ku 
Tokyo 106-0032 
Japan 
Tel: +81 3 6271 9900 
Fax: +81 3 5549 7720 
Edwin Whatley 
Ryutaro Oka 
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Malaysia 

Kuala Lumpur 
Wong & Partners,  
Level 21, The Gardens South Tower 
Mid Valley City 
Lingkaran Syed Putra 
Kuala Lumpur 59200 
Malaysia 
Tel: +60 3 2298 7888 
Fax: +60 3 2282 2669 
Istee Cheah  
Adeline Wong

Philippines 

Manila 
Quisumbing Torres, 
16th Floor, One/NEO Building 
26th Street Corner 3rd Avenue 
Crescent Park West 
Bonifacio Global City 
Taguig City 1634 
Philippines 
Tel: +63 2 8819 4700 
Fax: +63 2 8816 0080; 7728 7777 
Kristine Anne Mercado-Tamayo

Singapore 

Singapore 
8 Marina Boulevard 
#05-01 Marina Bay Financial Centre Tower 1 
Singapore 018981 
Singapore 
Dawn Quek 
Enoch Wan 
Jaclyn Toh 
Pamela Yeo

Taiwan 

Taipei 
15th Floor, Hung Tai Center 
168 Dunhua North Road 
Taipei 105405 
Taiwan 
Tel: +886 2 2712 6151 
Fax: +886 2 2712 8292 
Michael Wong 
Dennis Lee 
Peggy Chiu

Thailand 

Bangkok 
25th Floor 
Abdulrahim Place 
990 Rama IV Road 
Bangkok 10500 
Thailand 
Tel: +66 2666 2824 
Fax: +66 2666 2924 
Panya Sittisakonsin 
Nitikan Ramanat

Vietnam 

Hanoi 
Unit 1001, 10th floor,  Indochina Plaza Hanoi 
241 Xuan Thuy Street, Cau Giay District 
Hanoi 10000 
Vietnam 
Tel: +84 24 3825 1428 
Fax: +84 24 3825 1432 
Thanh Hoa Dao
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Austria 

Vienna 
Schottenring 25 
1010 Vienna, Austria 
Tel: +43 1 24 250 
Fax: +43 1 24 250 600 
Christoph Urtz

Bahrain 

Manama 
18th Floor, West Tower 
Bahrain Financial Harbor 
PO Box 11981, Manama 
Kingdom of Bahrain 
Tel: +973 1710 2000 
Fax: +973 1710 2020 
Ian Siddell

Belgium 

Brussels  
Manhattan 
Bolwerklaan 21 Avenue du Boulevard 
Brussels 1210 
Belgium 
Tel: +32 2 639 36 11 
Fax: +32 2 639 36 99 
Alain Huyghe 
Julie Permeke

Czech Republic 

Prague  
Praha City Center, 
Klimentská 46 
Prague 110 00 
Czech Republic 
Tel: +420 236 045 001 
Fax: +420 236 045 055 
Eliska Kominkova

France 

Paris 
1 rue Paul Baudry 
75008 Paris, France 
Tel: +33 1 44 17 53 00 
Fax: +33 1 44 17 45 75 
Agnès Charpenet 
Philippe Fernandes 
Pauline Thiault 
Julie Rueda

Germany 

Berlin 
Friedrichstrasse 88/Unter den Linden 
10117 Berlin 
Germany 
Tel: +49 30 22 002 810 
Fax: +49 30 22 002 811 99 
Wilhelm Hebing

Frankfurt  
Bethmannstrasse 50-54 
60311 Frankfurt/Main,  
Germany 
Tel: +49 69 29 90 8 0 
Fax: +49 69 29 90 8 108 
Sonja Klein 
Ludmilla Maurer

Hungary 

Budapest 
Dorottya utca 6. 
1051 Budapest 
Hungary 
Tel: +36 1 302 3330 
Fax: +36 1 302 3331 
Gergely Riszter 
Timea Bodrogi
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Italy 

Milan 
Piazza Meda, 3 
Milan 20121, 
Italy 
Tel: +39 02 76231 1 
Fax: +39 02 76231 620 
Francesco Florenzano 
Barbara Faini

Rome 
Viale di Villa Massimo, 57 
00161 Rome, Italy 
Tel: +39 06 44 06 31 
Fax: +39 06 44 06 33 06

Luxembourg 

Luxembourg  
10-12 Boulevard Roosevelt 
L-2450 Luxembourg 
Tel: +352 26 18 44 1 
Fax: +352 26 18 44 99 
Diogo Duarte de Oliveira 
Amar Hamouche 
Elodie Duchene 
Olivier Dal Farra 
Miguel Pinto de Almeida 
Julien Schraub 
Andrea Addamiano  
Pierre-Luc Wolff 
Elisa Ortuno 
François-Xavier Foray

Morocco 

Casablanca  
Ghandi Mall - Immeuble 9 
Boulevard Ghandi 
20380 Casablanca 
Morocco 
Tel: +212 522 77 95 95 
Fax: +212 522 77 95 96 
Kamal Nasrollah 
Keltoum Boudribila

Poland 

Warsaw  
Rondo ONZ 100-124 
Warsaw, Poland 
Tel: +48 22 445 31 00 
Fax: +48 22 445 32 00 
Piotr Wysocki

Qatar 

Doha 
Al Fardan Office Tower 
8th Floor, Al Funduq 61 
Doha, Qatar 
Tel: +974 4410 1817 
Fax: +974 4410 1500 
Ian Siddell

Saudi Arabia 

Jeddah 
Advisers (Abdulaziz I. AlAjlan & Partners in 
association with Baker & McKenzie Limited)  
Bin Sulaiman Center 
6th Floor, Office No. 606 
Al Khalidiyah District, P.O. Box 40187 
Prince Sultan St. and Rawdah St. Intersection 
Jeddah 21499 
Saudi Arabia 
Tel: +966 12 606 6200 
Fax: +966 12 692 8001 
Basel Barakat

Riyadh  
Legal Advisers (Abdulaziz I. AlAjlan & Partners in 
association with Baker & McKenzie Limited) 
Olayan Complex 
Tower II, 3rd Floor 
Al Ahsa Street, Malaz 
P.O. Box 69103 
Riyadh 11547 
Saudi Arabia 
Tel: +966 11 265 8900 
Fax: +966 11 265 8999 
Karim Nassar
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Spain 

Barcelona  
Avda. Diagonal, 652 
Edif. D, 8th Floor 
Barcelona 08034 
Spain 
Tel: +34 93 206 0820 
Fax: +34 93 205 4959 
Bruno Dominguez 
Esteban Raventos 
Davinia Rogel 
Meritxell Sanchez

Madrid  
Edificio Beatriz 
Calle de José Ortega y Gasset, 29 
Madrid 28006 
Spain 
Tel: +34 91 230 4500 
Fax: +34 91 391 5149 
Luis Briones 
Antonio Zurera 
Jaime Martínez-Íñiguez 
Esther Hidalgo 
Bruno Keusses 
Jaime Canovas 
María Concepcíon

South Africa 

Johannesburg  
1 Commerce Square 
39 Rivonia Road 
Sanhurst 
Sandton 
Johannesburg, South Africa 
Tel: +27 11 911 4300 
Fax: +27 11 784 2855 
Denny Da Silva

Sweden 

Stockholm  
P.O. Box 180 
SE-101 23 Stockholm 
Sweden

Visiting address: 
Vasagatan 7, Floor 8 
SE-111 20 Stockholm 
Sweden 
Tel: +46 8 566 177 00 
Fax: +46 8 566 177 99 
Linnea Back

Switzerland 

Geneva 
Esplanade Pont-Rouge 2 
Grand-Lancy, Geneva 1212 
Switzerland 
Tel: +41 22 707 9800 
Fax: +41 22 707 9801 
Elliott Murray 
Nathan Bouvier

Zurich  
Holbeinstrasse 30 
Zurich 8034 
Switzerland 
Tel: +41 44 384 14 14 
Fax: +41 44 384 12 84 
Marnin Michaels 
Lyubomir Georgiev 
Gregory Walsh 
Richard Gassmann 
Andrea Bolliger 
Caleb Sainsbury 
Ida Varshavsky 
Alexandra Garg 
Jacopo Crivellaro 
Mathieu Wiener 
Ryan Sciortino 
Lily Kang 
Tomislav Krmek 
Christiana Desrosiers 
Ivan Atochin
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The Netherlands 

Amsterdam 
Claude Debussylaan 54 
1082 MD Amsterdam 
P.O. Box 2720 
1000 CS Amsterdam 
The Netherlands 
Tel: +31 20 551 7555 
Fax: +31 20 626 7949 
Maarten Hoelen 
Isabelle Bronzwaer

Turkey 

Istanbul 
Esin Attorney Partnership 
Ebulula Mardin Cad., 
Gül Sok. No.2, Maya Park 
Tower 2, Akatlar-Beşiktaş 
Istanbul 34335, Turkey 
Tel: +90 212 339 8100 
Fax: +90 212 339 8181 
Erdal Ekinci 
Gunes Helvaci

Ukraine 

Kyiv 
Operating remotely 
Hennadiy Voytsitskyi 
Roman Koren

United Arab Emirates 

Abu Dhabi  
Level 8, Al Sila Tower 
Abu Dhabi Global Market Square 
Al Maryah Island, P.O. Box 44980 
Abu Dhabi 
United Arab Emirates 
Tel: +971 2 696 1200 
Fax: +971 2 676 6477 
Borys Dackiw

Dubai  
Level 14, O14 Tower 
Al Abraj Street 
Business Bay, P.O. Box 2268 
Dubai 
United Arab Emirates 
Tel: +971 4 423 0000 
Fax: +971 4 447 9777 
Mazen Boustany 
Reggie Mezu 
Stephanie Samuell

United Kingdom 

London 
100 New Bridge Street 
London EC4V 6JA 
United Kingdom 
Tel: +44 20 7919 1000 
Fax: +44 20 7919 1999 
Ashley Crossley 
Anthony Poulton 
Gemma Willingham 
Yindi Gesinde 
Phyllis Townsend 
Christopher Cook 
Alfie Turner 
Rachael Cederwall 
Luke Richardson 
Pippa Goodfellow 
Oliver Stephens
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Argentina 

Buenos Aires  
Cecilia Grierson 255, 6th Floor 
Buenos Aires C1107CPE 
Argentina 
Tel: +54 11 4310 2200 
Fax: +54 11 4310 2299 
Martin Barreiro 
Gabriel Gomez-Giglio

Brazil 

Sao Paulo  
Trench Rossi Watanabe 
Rua Arq. Olavo Redig de Campos, 105 – 31th floor 
Edifício EZ Towers Torre A – 04711-904 
São Paulo - SP - Brazil 
Tel: +55 11 3048 6800 
Fax: +55 11 5506 3455 
Alessandra S. Machado 
Simone Musa 
Adriana Stamato 
Clarissa Machado 
Flavia Gerola 
Marcelle Silbiger

Chile 

Santiago  
Avenida Andrés Bello 2457, Piso 19 
Providencia, CL 7510689 
Santiago 
Chile 
Tel: +56 2 2367 7000 
Alberto Maturana

Colombia 

Bogota 
Carrera 11 No. 79-35 piso 9 
Bogotá, D.C. 110221 
Colombia 
Tel: + 57 60 1 634 1500; + 57 60 1 644 9595 
Ciro Meza 
Juan David Velasco

Peru 

Lima 
Estudio Echecopar 
Av. Los Conquistadores 1118 
Piso 6, San Isidro 15073 
Peru 
Tel: +51 1 618 8500 
Fax: + 51 1 372 7374 
Rolando Ramirez Gaston

Mexico 

Mexico City 
Edificio Virreyes 
Pedregal 24, 12th floor 
Lomas Virreyes / Col. Molino del Rey 
México City, 11040 
Mexico 
Tel: +52 55 5279 2900 
Fax: +52 55 5279 2999 
Jorge Narvaez-Hasfura 
Javier Ordonez-Namihira 
Lizette Tellez-De la Vega

Venezuela 

Caracas  
Centro Bancaribe, Intersección 
Avenida Principal de Las Mercedes 
con inicio de Calle París, 
Urbanización Las Mercedes 
Caracas 1060 
Venezuela 
Tel: +58 212 276 5111 
Fax: +58 212 993 0818; 993 9049 
Ronald Evans

LATIN AMERICA
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Canada 

Toronto  
181 Bay Street 
Suite 2100 
Toronto, Ontario M5J 2T3,  
Canada 
Tel: +1 416 863 1221 
Fax: +1 416 863 6275 
Peter Clark

United States 

Chicago  
300 East Randolph Street 
Suite 5000 
Chicago, Illinois 60601 
United States 
Tel: +1 312 861 8800 
Fax: +1 312 861 2899 
Richard Lipton

Dallas 
1900 North Pearl Street 
Suite 1500 
Dallas, Texas 75201 
United States 
Tel: +1 214 978 3000 
Fax: +1 214 978 3099 
Bobby Albaral 
Jacqueline Kelly

Houston 
700 Louisiana 
Suite 3000 
Houston, Texas 77002 
United States 
Tel: +1 713 427 5000 
Fax: +1 713 427 5099 
Rodney Read

Los Angeles  
10250 Constellation Blvd 
Suite 1850 
Los Angeles, CA 90067 
United States 
Tel: +1 310 201 4728 
Fax: +1 310 201 4721 
Mike Shaikh

Miami 
1111 Brickell Avenue 
Suite 1700 
Miami, Florida 33131 
United States 
Tel: +1 305 789 8900 
Fax: +1 305 789 8953 
James Barrett 
Bobby Moore 
Jeff Rubinger 
Pratiksha Patel 
Matthew Slootsky

New York 
452 Fifth Avenue 
New York, New York 10018 
United States 
Tel: +1 212 626 4100 
Fax: +1 212 310 1600 
Simon Beck 
Paul DePasquale 
Glenn Fox 
Rebecca Lasky 
Olga Sanders

Palo Alto  
600 Hansen Way 
Palo Alto, California 94304 
United States 
Tel: +1 650 856 2400 
Fax: +1 650 856 9299 
Scott Frewing

Washington, DC 
815 Connecticut Avenue, N.W.  
Washington, District of Columbia 20006 
United States 
Tel: +1 202 452 7000 
Fax: +1 202 452 7074 
George Clarke 

NORTH AMERICA
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Peggy Chiu
Asia Pacific Regional Editor, 
Taipei

+886 2 2715 7282
Peggy.Chiu@bakermckenzie.com

Martin Barreiro
Latin America Regional Editor, 
Buenos Aires 
+54 11 4310 2230 
Martin.Barreiro@bakermckenzie.com

Elliott Murray
Managing Editor,  
Geneva 
+41 22 707 98 39 
Elliott.Murray@bakermckenzie.com

Phyllis Townsend
Co-editor,  
London 
+44 20 7919 1360 
Phyllis.Townsend@bakermckenzie.com

Gemma Willingham
EMEA Regional Editor, 
London 
+44 20 7919 1527 
Gemma.Willingham@bakermckenzie.com

Rodney Read
North America Regional Editor 
Houston 
+1 713 427 5053 
Rodney.Read@bakermckenzie.com

Editorial 
contacts

For further information 
regarding the newsletter, 
please contact:

Laetitia Lory
Paris 
+33 (0) 1 44 17 53 00 
Laetitia.Lory@bakermckenzie.com

Sinéad McArdle
Belfast 
+44 28 9555 5574 
Sinead.McArdle@bakermckenzie.com
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Baker McKenzie delivers integrated solutions  
to complex challenges. 

Complex business challenges require an integrated response across different 
markets, sectors and areas of law. Baker McKenzie’s client solutions provide 
seamless advice, underpinned by deep practice and sector expertise, as well 
as first-rate local market knowledge. Across more than 70 offices globally, 
Baker McKenzie works alongside our clients to deliver solutions for a 
connected world.  

© 2023 Baker McKenzie. All rights reserved. Baker & McKenzie International is a global law firm with 
member law firms around the world. In accordance with the common terminology used in professional 
service organizations, reference to a “partner” means a person who is a partner or equivalent in such a law 
firm. Similarly, reference to an “office” means an office of any such law firm. This may qualify as “Attorney 
Advertising” requiring notice in some jurisdictions. Prior results do not guarantee a similar outcome.
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