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rights

In brief Contents

The government has published the next tranche of consultations relating to the
Employment Rights Bill. They cover: (1) enhanced dismissal protections for pregnant Key takeaways
women and new mothers; (2) leave for bereavement, including pregnancy loss; (3) a

duty to inform workers of the right to join a union; and (4) trade union rights of access.

The first two consultations close on 15 January 2026 and the latter two close on 18 Enhanced dismissal protections for
pregnant women and new mothers

December 2025. . .

Leave for bereavement including
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Duty to inform workers of the right to join

a trade union

Key takeawayS Consultation on the rights of trade unions

to access workplaces

In more detail

The Employment Rights Bill will introduce new rights in the areas listed below
(amongst others). The newly published consultations (which were anticipated) seek to
flesh out the detail of those rights.

Enhanced dismissal protections for pregnant women and new mothers. This consultation paper is likely to provoke the
most interest from employers due to its potentially wide-ranging impact on performance management processes and
restructuring (subject to the final outcome). It shows that the government is considering, as one potential option, prohibiting
capability-related dismissals in relation to pregnant women or new mothers, or dismissals for “some other substantial reason”
(SOSR). Alternatively, there could be significant limitations on the ability to dismiss on these grounds. Limitations could also be
placed on the other potentially fair reasons for dismissal (i.e. conduct, redundancy and illegality). For example, one option would
be to limit conduct dismissals to gross misconduct scenarios and to limit redundancy dismissals to cases where the
organisation’s financial viability was at stake. Previous amendments to the Bill had focused on creating enhanced procedural
safeguards, but it is clear that the government is considering more fundamental changes which could have a material impact on
standard HR processes. Banning dismissals would clearly be a significant restriction on employers’ ability to manage their
workforce and headcount, even in situations where the employee’s pregnancy or motherhood is in no way a factor. Such
measures could prove divisive and may be challenging to manage in practice. The focus on protections for pregnant women
and new mothers may also inadvertently detract from other initiatives that encourage the sharing of childcare responsibilities.
We will be monitoring developments closely. It remains possible that lighter touch options will be adopted, as set out in the
consultation document.

Leave for bereavement, including pregnancy loss. The consultation document indicates that the government has not formed
a firm view on the parameters of this new right beyond what we already knew, i.e. that there will be a day one right to a
minimum of one week’s unpaid bereavement leave. The consultation explores the types of relationship that would be covered
and practicalities such as notice and timing of leave.

Duty to inform workers of the right to join a trade union. The consultation confirms that this duty will require a written
statement from the employer to the worker. It also indicates the government’s preferred approach to the statement’s content,
form, and manner and frequency of delivery. The statement is likely to require more information than simply a reference to the
right to join a trade union and may raise greater awareness of statutory protections.

Trade union rights of access. The consultation gives more detail on the government’s preferred options for how access rights
should be negotiated, what the dispute resolution process to the Central Arbitration Committee (CAC) should be, and the
associated enforcement options. The new access rights mark a significant change to the current collective bargaining regime
and organisations will need to ensure that they understand the access procedure and timelines. For example, it is proposed that
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an employer would have to reply to an access request within five working days so employers will need to train their staff to
recognise an access request and refer to the relevant team. Organisations should also make preparations for the
implementation of access arrangements. The government’s model terms propose provisions for weekly access with a minimum
of two working days’ notice, representing a substantial shift, especially for organisations that are not currently unionised. There
are also a number of questions that remain unanswered such as how an employer should manage competing access requests
from different unions? The government proposals provide that the CAC can take into account the fact that the employer already
has a recognised trade union in respect of the workers to refuse access, which seems a sensible approach. Employers may
therefore wish to review their industrial relations strategies ahead of the access rights coming into force.

For more information on the rights in the Bill, see Employment Rights Bill — current status and next steps (September 2025),
which also includes information on timescales and other proposed consultations.

In more detail

Enhanced dismissal protections for pregnant women and new mothers
(We have used the same terminology as the consultation document, for consistency.)

Pregnant women and new mothers already have a number of protections from dismissal:

*  Broadly speaking, it is both automatically unfair and discriminatory to dismiss a pregnant woman or new mother due to
pregnancy or pregnancy-related illness, or for taking or seeking to take maternity leave.

* It will also be automatically unfair to dismiss a pregnant woman or new mother if the employer has failed to offer a suitable
alternative vacancy (if one exists) in a redundancy situation. This priority right starts from the point at which the employee
notifies the employer of her pregnancy and ends 18 months after the birth of the child.

The Bill will expand the protection from unfair dismissal, but the extent and mechanics of the increased protections are now under
consultation. In summary, this includes:

*  “Tightening” the rules on fairness in two alternative ways:

* The first approach would be to add an additional element to the existing rules in relation to unfair dismissal. So,
we would keep all the potentially fair reasons for dismissal (capability, conduct, redundancy, illegality, and
SOSR), but the employer would have to show something extra. This might be showing that continued
employment would have a significantly detrimental effect on the business or on the wellbeing of others, or that it
might pose a health and safety risk to others, or something else (the consultation allows alternative suggestions).
In other words, employers would have to meet a higher threshold in order to dismiss a pregnant woman or new
mother for a potentially fair reason.

*  The second approach would narrow or reduce the potentially fair reasons for dismissal in the case of pregnant
women and new mothers, as outlined in the Key Takeaways section above. The consultation sets out a long list
of options, including an “other” option, to allow for alternative suggestions.

*  Considering whether the new rights should apply from day one of employment.

* Considering the period in which the protection will apply. For example, it could apply up to the point six months following
the return from maternity leave.

*  Considering how to raise awareness of rights, support businesses, and avoid unintended consequences (such as
reluctance to hire women of childbearing age and workplace unrest due to perceived unfairness).

*  Whether the rights should be extended to other categories of parent, such as those who have taken adoption or shared
parental leave.

We anticipate that some of the more restrictive proposals could prove divisive in circumstances where large numbers of the
workforce might be under pressure in terms of performance assessments or vulnerability to workplace restructuring. There could
also be challenges around implementing such protection in practice (monitoring the notifications and protected periods). Employers
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would have to guard against the risk that the enhanced protection might lead to unlawful hiring decisions, increasing the risk of
claims and undermining what the proposals seek to achieve.

Leave for bereavement including pregnancy loss

At present, the only employees who have the right to take statutory bereavement leave are parents who suffer a stillbirth (after 24
weeks of pregnancy) or who lose a child under the age of 18. They are entitled to two weeks’ statutory parental bereavement leave
paid at a statutory rate.

All employees are entitled to unpaid “reasonable time off to care for dependants”, which could include a period of making funeral
arrangements for a dependant but which would not address the effects of grief in a meaningful way.

The Bill includes a new day one right for employees to unpaid statutory bereavement leave for a minimum of one week, to be taken
within 56 days of the death. The consultation does not set out any proposals, but seeks views on the details of this right: who
should be entitled to bereavement leave based on their relationship to the deceased, the types of pregnancy loss which should be
included, when and how bereavement leave can be taken, and what the notice and evidential requirements would be. It also asks
whether there are any other policy steps respondents believe the government should take to assist employers implementing the
new right and/or to support staff.

Eligibility for leave

The consultation asks respondents whether leave should be granted only to those who lose an immediate family member, whether
it should be extended to grandparents and grandchildren, to wider family members, or to another relationship between employee
and the deceased (for example, to include kinship care givers, foster carers or friends thought of as “chosen family” to the
employee).

Types of pregnancy loss

Pregnancy loss of all kinds after 24 weeks qualifies an employee, and the father of the child or her partner, to parental bereavement
leave. The consultation recognises that before that date there may be a number of reasons for pregnancy loss, and asks whether
all categories should be covered, as well as medical or surgical terminations and failed embryo transfer during IVF treatment. It also
asks whether leave should be limited only to the woman who has lost the pregnancy, or to a wider category of people affected.

When and how leave could be taken

While the Bill sets a minimum floor standard of one week to be taken within 56 days (i.e. eight weeks), the consultation asks if the
legislation should go further and offer one week, two weeks or a longer period, and whether the leave should be taken as one
block, or in separate blocks, whether by weeks or days. In addition, should different types of bereavement give rise to different
entitlements to leave?

Finally, it seeks views on whether there should be a longer time period in which leave can be taken. Parental bereavement leave,
by comparison, can be taken in one or two weekly blocks in a 56 week period — allowing employees to take time off at a particularly
sensitive time of year such as birthdays or the first anniversary of the death.

Notice and evidential requirements

The consultation recognises the practical difficulties which surround requiring employees to provide long periods of notice or formal
evidence of a death if they wish to take time off, but asks what evidence they may be required to supply and whether a distinction
should be drawn between notice required for leave taken in the immediate aftermath of a death and leave taken at a later date.

Duty to inform workers of the right to join a trade union

Workers already have the right to join a trade union. The Bill introduces a new duty on employers to actively give workers a written
statement informing them of this, both at the start of their employment and at other times. The duty is expected to come into force in
October 2026.

The consultation seeks views on how this duty should work in practice: what the statement should say, how it should be given, and
how often the statement should be delivered.

Content of statement: The government proposes that the statement must contain the following information:

* A brief factual overview of the functions of a trade union.

* A summary of the statutory rights in relation to union membership e.g. the right not to suffer detriment because of a
decision to join (or not join) a trade union.

Baker
McKenzie. © 2025 Baker & McKenzie | 3



United Kingdom: Government consultations on dismissal protections for mothers, bereavement leave and trade union rights

* Alist of all the trade unions that the employer recognises.
* A signpost to the government’s website with the list of trade unions.

Form of statement: The government’s preferred option is to provide a standard government-prepared statement that will set out the
required information above, which employers can give workers. The employer would then only need to complete the information
about the trade unions that it currently recognises.

Manner of delivery: The government’s proposed approach differs slightly depending on whether the statement is being provided to
new workers at the start of their employment or at other prescribed times to existing workers. For new workers, the government’s
preference is to require direct provision of the statement i.e. by letter or email alongside the usual employment particulars. For
existing workers, the government proposes more flexibility to allow employers to decide whether they want to provide the statement
directly or indirectly (i.e. on a notice board, staff portal, intranet). This approach would enable employers to align with their normal
communication processes.

Frequency of delivery: The government is considering three options for the frequency of providing the statement to existing
workers: every six months, annually, or on a sector specific basis (with greater frequency for higher risk industries). Its preferred
approach is to require an annual statement where the statement is being provided directly. If the employer provides the statement
indirectly, an additional reminder would be required.

Rights of trade unions to access workplaces

Currently, there is no freestanding statutory right of access by unions to workplaces. The Bill will introduce such a right, covering
physical access to the workplace as well as communication with workers both in person and digitally. The right will be for the
purposes of meeting, supporting, representing, recruiting or organising workers, and facilitating collective bargaining. “Digital”
access refers to communication, whether directly or indirectly, that does not involve physical access to the workplace, for example,
meeting workers through an IT platform or providing hard copy information to workers via the employer.

The Bill already sets out the general framework for the new right of access. This consultation considers how unions should request
access and how employers should respond, what factors should be considered by the Central Arbitration Committee (CAC) when
determining whether access should be granted and on what terms, and the fines for non-compliance.

Following the consultation, the details will be set out in secondary legislation with the right of access expected to come into force in
October 2026. The government will also consult on a new Statutory Code of Practice on Trade Union Right of Access (Code of
Practice), which employers and unions will be encouraged to use.

Requesting and negotiating an access agreement

Form and manner of request: The government is proposing that requests for access by the trade union, the responses by the
employer, and any notifications to the CAC should be made in writing and directly i.e. email or letter. It is also proposing to create
standardised templates for these through the new Code of Practice. The consultation also sets out the government’s proposed list
of information that must be provided in each case.

Timings of response, negotiation and referral to the CAC: The consultation proposes the following timescales:

*  Employer must respond to a union’s request for access within five working days.

* A negotiation period of 15 working days. This is the same as the current timescale for negotiating access requests as part
of a statutory recognition process.

*  Where the parties cannot reach agreement, the CAC referral must be made within 25 working days of submission of the
access request. In practice, this means that the parties have a minimum of five working days to make a request to the CAC
following the response and negotiation period.

CAC determinations on whether access takes place or not

Where a trade union and an employer are unable to negotiate an access arrangement, one of the parties can ask the CAC to
decide whether access takes place. The consultation seeks views on the factors that the CAC should consider when making that
determination. These include circumstances when access must not be granted and when it is reasonable not to grant access.

Circumstances when access must not be granted: the government proposes three situations when access must not be granted: (a)
those involving small employers (those with fewer than 21 workers); (b) where the access agreement does not provide for at least
five working days’ notice of the first access once the agreement is finalised; and (c) where the access agreement does not contain
an expiry date (the government proposes that the access agreement should have a maximum duration of two years).
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Circumstances where it is reasonable for access not to be granted: the government considers there are several circumstances
where it may be reasonable for access not to be granted. These are where: (a) the employer already recognises an independent
trade union to negotiate on behalf of the group of workers in question; (b) where the employer is being required to allocate more
resource than is required to facilitate the terms of an access agreement, for example, to construct new meeting rooms or implement
new IT systems; and (c) where the access agreement deviates from “model” terms (the government proposes that the model terms
should provide for weekly access by trade unions and notice of at least two working days to the employer of upcoming access).

Enforcement and fines by the CAC

The Bill gives powers to the CAC to enforce the right of access, which includes the ability to impose penalty fines. The government
is proposing to introduce a two tier maximum penalty fine: GBP 75,000, and then a higher amount of GBP 150,000 for repeated
breaches. When considering the amount of the penalty, the government proposes that the CAC should consider the following
factors:

*  Gravity of the failure

*  Duration of the failure

* Reason for the failure

*  Number of workers affected
*  Scale of the organisation

*  Previous history of non-compliance
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