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MANAGERIAL RESPONSIBILITY
IN LIGHT OF LEGAL AND RECGULATORY CHANGE

Zelander Gray, Louise Loving, Annabel Mackay and Jonathan Tuck of

Baker McKenzie look at the role of managers in three key areas of managerial
responsibility, whistleblowing, sexual harassment and disability discrimination,
with a particular focus on those working in financial services.

Managers play a key role in setting a firm’s
tone and culture, and creating a supportive
working environment. They are the front
line of observing conduct among the
workforce, enforcing the rules and setting
standards, needing to provide support to
their employees but also participate in the
employer’s decisions to bring disciplinary
action for potential wrongdoing.

The legal obligation for compliance with
any number of different obligations sits
with the employer, but in practice the
responsibility falls squarely on managers.
Managers are often asked to be all things
to all people: to be aware of whether
their team members are either victims or
perpetrators of wrongdoing, to help to
defend the employer’s position in relation
toits legal obligations, but also to be aware

of the potential for liability to fall on their
own shoulders if things are not handled
properly.

Recent changes in the law around sexual
harassment and a greater regulatory focus on
non-financial misconduct in financial services
firms have emphasised the importance of
managerial responsibility.

This article looks at the role of managers
in three key areas of legal obligations
for employers: whistleblowing, sexual
harassment and disability discrimination,
with a particular focus on those working in
financial services. In each case, the legal
and regulatory framework places high
expectations on managers, emphasising the
need for familiarity with relevant policies and
procedures, and regular training.

WHISTLEBLOWING

In order to be protected against detriment or
dismissal under whistleblowing legislation,
an employee must have made a protected
disclosure, which is a disclosure of information
that, in the reasonable belief of the employee
making it, is made in the public interest and
shows that one or more specific types of
wrongdoing has occurred or is likely to occur
(section 43B(1), Employment Rights Act 1996).
In a standard whistleblowing complaint
outside of the financial services sector, it
can be hard for a manager to determine
whether a concern raised by an employee
meets all of the various elements for a
protected disclosure that would be caught
by whistleblowing protection, or whether
it amounts to a purely personal grievance,
which would not usually be protected.
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The test for a protected disclosure requires
only that the employee has a reasonable
belief that the matters disclosed tend to show
wrongdoing and that the disclosure is made
in the public interest. The subjective element
of this definition means that matters which
might seem to be personal in nature can fall
within the scope of the protected disclosure
regime if they have broader implications
for the public (Chesterton Global Ltd (t/a
Chestertons) v Nurmohamed [2017] EWCA
Civ 979; www.practicallaw.com/w-010-0629)
(see box “Reasonable belief”).

The distinction between personal and public
interest concerns is hard to draw in practice. A
complaint of discrimination by a line manager
may be an individual concern, but could also
have an impact on others if it is illustrative of
a discriminatory culture. Similarly, while the
definition requires a disclosure of information,
that information might be disseminated across
a number of communications or interspersed
with opinions. The combined effect of these
elements of the protected disclosure test makes
it challenging for managers to decide when
to handle a complaint as a whistleblowing
matter and when to direct the complaint to a
grievance channel. In the context of financial
services firms, the difficulty is even more stark
due to the regulatory overlay and the breadth
of the “reportable concern” definition.

Current regulatory obligations

The Financial Conduct Authority’s (FCA)
whistleblowing rules and guidance are found
in the FCA Handbook at Chapter 18 of the
Senior Management Arrangements, Systems
and Controls (SYSC) (SYSC 18). It is clear
from the guidance in SYSC 18 that the FCA
expects managers to play a key role in dealing
appropriately with whistleblowing matters. In
particular, the FCA guidance strongly implies
that managers should know how to:

* Recognise when there has been a
reportable concern by a whistleblower.

* Protect a whistleblower and ensure that
their confidentiality is preserved.

* Provide feedback to a whistleblower
where appropriate.

* Take steps to ensure the fair treatment
of any person accused of wrongdoing by
a whistleblower (SYSC 18.3.4G(2)(a)-(d)).

If, at any point, a manager is found to have
acted to the detriment of a whistleblower,

Reasonable belief

Case law has established that
whether or not it was reasonable for
an employee to believe that their
disclosure was in the public interest
involves looking at various matters,
including four factors that were
identified in Chesterton Global Ltd (t/a
Chestertons) v Nurmohamed:

* The number of people affected by
the disclosure.

* Thenatureof theinterests affected
by the disclosure.

* The nature of the wrongdoing
disclosed.

* The identity of the alleged
wrongdoer ([2017] EWCA Civ 979).

potentially by failing to properly take one of
the steps set out above, this may affect the
manager’s own fitness and propriety status
(SYS18.3.9G).

When faced with an employee raising a
concern or making a complaint, a manager’s
first port of call should be to identify the
correct route and procedure to investigate
and deal with the issue being raised. This can
be challenging because the FCA's definition of
what amounts to a whistleblowing disclosure
is broader than the employment law position.
A “reportable concern” for the purposes of the
FCA's whistleblowing rules is “a concern held
by any person in relation to the activities of
a firm, including a breach of a firm'’s policies
and procedures or behaviour that harms or
is likely to harm the reputation or financial
well-being of the firm". Given the breadth of
this definition, managers often find it difficult
to assess if an employee complaint should
be managed under the whistleblowing rules
or handled as a grievance. This difficulty is
exacerbated by recent developments in
relation to non-financial misconduct.

Proposed additional obligations

In its recent consultation paper CP25/18,
the FCA is consulting on changes to the
guidance on the Code of Conduct (COCON)
that relate to non-financial misconduct
(see News brief “Non-financial misconduct:
check your approach”, www.practicallaw.
com/w-047-7177). The proposed changes

indicate that the FCA considers that a
manager’s handling of non-financial
misconduct is relevant to their duty to act
with due skill, care and diligence in Individual
Conduct Rule 2 (COCON 2.1.2R). For these
purposes, non-financial misconduct will
cover:

* Conduct that has the purpose or effect
of violating another person’s dignity
or creating an intimidating, hostile,
degrading, humiliating or offensive
environment for them.

* Violent conduct.

This is similar to the definition of harassment
in section 26 of the Equality Act 2010 (2010
Act) but is not limited to conduct that relates
to a relevant protected characteristic.

The proposed new guidance states that a
manager’s failure to take reasonable steps
to deal appropriately with complaints of
non-financial misconduct or provide a safe
environment for people to raise concerns
could be a breach of Individual Conduct
Rule 2. It is therefore likely that firms may
experience an increase in the number of
complaints of non-financial misconduct
that are escalated through internal channels.
Managers may need some guidance and
training as to the types of issues that they
can address as part of their general line
management and where they need to handle
matters more formally, with the assistance
of HR and speak-up teams.

DUTY TO PREVENT SEXUAL
HARASSMENT

The Worker Protection (Amendment of the
Equality Act 2010) Act 2023 introduced a
new duty on employers to take reasonable
steps to prevent the sexual harassment of
employees (including workers due to the
broader definition of employees under the
2010 Act) that came into force on 26 October
2024 (see feature article “Preventing sexual
harassment: putting the new duty into practice”,
www.practicallaw.com/w-042-2864). The
preventative duty is set out in section 40A
of the 2010 Act.

Described as being “designed to transform
workplace cultures” by the Equality and
Human Rights Commission (EHRC), the duty
requires employers to anticipate potential
instances of sexual harassment and take
proactive steps to prevent it from happening,
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Individual liability

In addition to bearing responsibility on behalf of the employer in these matters, managers
also face the added risk that they are named as an individual respondent in any claim
for whistleblowing or discrimination that is brought in the employment tribunal.

The authors’ experience is that it is becoming more common for managers to be added
as individual respondents to whistleblowing and discrimination claims, particularly
as, strategically, it puts additional pressure on the employer to settle because of
the personal impact that these claims can have on managers. While it is typical for
employers in these situations to support managers who are individual respondents
by providing reassurance to the managers in question that the employer will cover
them for any damages awarded against them unless the manager is found to have
done something in breach of the firm's policies and procedures, being an individual
respondent to a tribunal claim can be daunting for managers on a personal level.

Managers in regulated financial services firms also risk regulatory sanctions for
breaches of the conduct rules that apply to them. The Financial Conduct Authority
has a wide range of disciplinary sanctions available to impose on individuals in breach

of the rules. These include:

e Private warnings.

* Public censures.

* Financial penalties.

* Prohibition orders, where the regulator has concerns about the fitness and

propriety of the individual.

Recent enforcement action against individuals in breach of the conduct rules has
resulted in a number of significant fines, as well as prohibition orders.

or from happening again if it has already
taken place. The EHRC can take enforcement
action against employers for failure to comply
with the duty and an employment tribunal
can apply an uplift of up to 25% to any
compensation for discrimination where an
employer is found to have breached the duty
in a relevant case (section 124A, 2070 Act).

The duty extends to taking reasonable steps
to prevent the harassment of employees by
third parties, although individuals cannot
yet bring a standalone claim for third-party
harassment in an employment tribunal (see
“Expansion of the duty and protection from
third party harassment” below). Individuals
could, however, report a concern to the EHRC,
which may then investigate the employer or
take other enforcement action.

The EHRC has issued technical guidance
to assist employers in complying with the
preventative duty (the technical guidance)
(www.equalityhumanrights.com/guidance/
sexual-harassment-and-harassment-work-

technical-guidance). The technical guidance
includes examples of steps that can be taken
to prevent harassment, such as:

e Staff training on effective anti-
harassment policies, including tailored
training where appropriate.

* Conducting risk assessments to identify
potential risks and relevant control
measures.

» Establishing effective

mechanisms.

reporting

There is no exhaustive list of steps that must
be taken, because what will be considered
“reasonable” will depend on the employer
and the nature of their business. However,
the steps identified above are likely to be the
bare minimum.

While the legal obligation for compliance with
the preventative duty sits with the employer,
responsibility in practice falls squarely on

managers, who the EHRC identify as playing a
critical role in creating respectful workplaces
that are free from harassment (paragraph 4.3,
technical guidance). As well as modelling
correct behaviours and promoting an
inclusive workforce, managers will need to
identify risks, respond to issues raised and
escalate accordingly, potentially intervene
where they become aware of or witness
inappropriate behaviour, ensure compliance
with relevant policies and procedures, and
deal appropriately with instances of third-
party harassment.

Training is critical for managers in order to
ensure compliance with the preventative
duty, particularly with respect to recognising
what could constitute sexual harassment as
per the legal definition and understanding
when they may need to intervene. Sexual
harassment does not need to be overt and
can include suggestive communications and
inappropriate jokes.

It does not matter whether the alleged
perpetrator of the harassment was sexually
motivated or intended to cause offence.
Behaviour could be held to be sexual
harassment, regardless of the intention, if
that behaviour had the effect of:

* Violating someone’s dignity.

hostile,
offensive

* Creating an intimidating,
degrading, humiliating or
environment for someone.

In addition, the employee does not need
to be the subject of the sexual harassment
themself in order to be able to bring a claim.
For example, an employee who witnesses
a colleague being sexually harassed may
also have a claim. In a recent first instance
decision, an employment tribunal suggested
that managers should be alert to the
“possibility of harassment” even where an
individual has not specifically raised any
allegations (ET/3320536/2021). Appreciating
these nuances will be important for managers
in recognising when behaviour may cross the
line into a potential unlawful act and when
they may need to take proactive action.

A manager who fails to act to prevent sexual
harassment, or who ignores complaints or
inadequately deals with them, not only
exposes their employer to legal and regulatory
risk, but they also expose themselves to the
risk of personal liability in an employment
tribunal claim (see box “Individual liability™).
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Expansion of the duty and protection
from third-party harassment

If the Employment Rights Bill proceeds
as currently scheduled, the compliance
burden on employers and managers alike
is set to increase from October 2026 (see
News brief “Employment Rights Bill: new
obligations foremployers”, www.practicallaw.
com/w-044-8129). At this time, the new
legislation is likely to bring into force:

* An extension of the preventative duty
to take all reasonable steps to prevent
sexual harassment, with a power for
the government to specify, by way
of regulations, steps that are to be
regarded as reasonable likely to come
into force at some point in 2027.

* Protection against third-party
harassment, which will apply to all
protected characteristics save for
marriage and civil partnership status,
and pregnancy or maternity status.

All reasonable steps

The question of whether an employer has taken
all reasonable steps to prevent harassment
has been subject to judicial scrutiny for some
time, given that it is available as a potential
defence to employers in a relevant claim
(section 109(4), 2010 Act). In Canniffe v East
Riding of Yorkshire Council, the Employment
Appeal Tribunal (EAT) set out the approach to
be adopted by tribunals when considering the
statutory defence as identifying:

e First, whether there
preventative steps taken.

were  any

e Then, whether there were any further
steps that the employer could have
taken that were reasonably practicable
(UKEAT/1035/98).

Canniffe was determined under predecessor
legislation to the 2010 Act but was applied
recently in Campbell v Sheffield Teaching
Hospitals NHS Foundation Trust and Mr
Hammond, a case regarding racial abuse
([2025] EAT 42). In Campbell, the employment
tribunal found that the following factors
demonstrated that the employer had taken
all reasonable steps:

* Aninduction session covering acceptable
behaviour at work.

* Performance assessments that included
values covering respect at work.

* The display of such values on the
employer’s premises.

* Mandatory training on diversity and
inclusion every three vyears, most
recently in the two weeks before the
relevant incident.

Decisions such as Campbell may be helpful for
employers in determining what steps to take
in complying with the expanded preventative
duty when it comes into force in 2026, as
could any prescribed “reasonable steps” that
might be set down in regulations, should such
a power be exercised when it comes into force
sometime in 2027.

However, as highlighted by the EHRC, while
aligning the duty to prevent with the existing
statutory defence could provide greater clarity,
it could also place an additional regulatory
burden on employers that will have already
adjusted their working practices and policies
to comply with the existing preventative duty
(www.equalityhumanrights.com/our-work/
advising-parliament-and-governments/
employment-rights-bill-house-lords-second-
reading). With the technical guidance already
setting out relatively detailed steps that an
employer could take to comply with the
current preventative duty, it is difficult to
see what further steps an already compliant
employer could take when the expanded duty
comes into force.

Similarly, for managers who should already
be proactively anticipating, monitoring and
responding to instances of potential sexual
harassment, the expanded duty may leave
managers struggling to determine how much
further to go to prevent sexual harassment.
Legal uncertainty for employers could readily
translate into challenges for managers who
need to put the procedures, policies and
training into practice.

Third-party harassment

From October 2026, employees will have
a freestanding right to bring a claim
against their employer if they are harassed
by third parties, such as customers,
clients, suppliers, workplace visitors and
members of the public, in the course of
their employment and the employer has
failed to take all reasonable steps to
prevent such harassment. The protection
covers harassment related to any protected
characteristic except for marriage and civil
partnership, and pregnancy or maternity,
not just sexual harassment.

Much of the guidance regarding the current
preventative duty will be helpful in assisting
employers to determine what reasonable
steps they can to take to prevent third-party
harassment. However, there will likely be
inherent challenges for managers in practice
in balancing the need to take all reasonable
steps to prevent third-party harassment
against maintaining commercially important
third-party relationships. This may be
particularly difficult for those managing
third-party relationships or those whose
remuneration may be directly affected by
the success or failure of such a relationship,
such as client account managers.

Employers should carefully consider these
types of conflicts when they develop policies
and procedures to ensure that managers are
not put into situations where they are required
to manage these conflicts in practice. For
example, client relationship managers
should not be designated as the recipient of
reports involving third-party harassment by
clients which they manage and should not
be involved in considering what actions to
take in respect of the same.

NON-FINANCIAL MISCONDUCT AND
THE DUTY TO PREVENT

The FCA has taken steps to strengthen its
ability to tackle non-financial misconduct,
such as bullying and sexual harassment,
which it considers to be signs of a failing
culture (see feature article “Non-financial
misconduct: key lessons and themes”, www.
practicallaw.com/w-034-0412 and “Proposed
additional obligations” above). The proposed
new COCON guidance states that a manager
failing to deal appropriately with non-
financial misconduct could be a breach of the
requirement under Individual Conduct Rule
2, to act with due skill, care and diligence. So
a manager should take reasonable steps to:

* Prevent non-financial misconduct as
defined in COCON, including through
intervening to stop such behaviour
where appropriate, operating the firm’'s
policies, systems and controls to detect
and prevent such behaviour and, if the
manager has authority to do so, setting
up these policies, systems and controls.

* Deal appropriately with complaints of
non-financial misconduct.

* Provide a safe environment for people to
raise concerns.
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Where the firm’'s HR function is responsible
for dealing with allegations of misconduct,
the FCA will take this into account when
considering whether there has been a
breach of Rule 2, according to the proposed
guidance (COCON 4.1.8-C G). However, even
where responsibility is allocated elsewhere,
a manager will still have responsibility “for
developing and embedding healthy cultures
in their areas of responsibility”, and so they
will not be absolved of the regulatory burden
(COCON 4.1.8-D G).

Consistent with the potential approach of
managers when dealing with whistleblowing
concerns, firms are likely to see an increase
in matters being escalated by managers.
Again, training will be critical in preparing
managers to intervene and take reasonable
steps to ensure compliance with COCON.

DISABILITY DISCRIMINATION

An employer has a responsibility to
provide a safe working environment for all
employees. However, complaints of disability
discrimination can be particularly significant,
both reputationally and financially, and it may
not be obvious whether an employee qualifies
as a disabled person under the 2010 Act
(see feature article “Disability discrimination:
challenges for employers”, www.practicallaw.
com/w-026-0356). Guidance from the Health
and Safety Executive notes that, “Disability is
not always obvious so you might not realise
a worker is disabled or they might choose
not to tell you, particularly if their disability
has no impact on their ability to do their job”
(www. hse.gov.uk/disability/employers-duties/
index.htm).

Disability itself has a highly technical
definition requiring a physical or mental
impairment that has a substantial (that is,
more than minor or trivial) and long-term
adverse effect on the ability to carry out
normal day-to-day activities (section 6(1),
2010 Act). For these purposes, long-term
means that the condition has lasted or is likely
to last 12 months or more. The cause of the
impairment or the label that is attached to
the symptoms is not determinative. The focus
is on the long-term nature of the impairment
and its effect. Special provisions apply for
recurring and progressive conditions,
and some conditions, such as cancer, are
protected from the point of diagnosis.

The claims where knowledge is required on
the part of the employer are direct disability

Acas guidance

The Acas guidance on how to talk to employees about disability contains a helpful
example on how managers can discuss with employees what they have observed
and how they might support them, rather than enquiring whether an employee has
a specific condition or diagnosis.

“Example of talking about disability

An employer notices someone in their team has difficulty with spelling and remembering
instructions. They also take longer to read things. It's reasonable for the employer to
consider whether the person might have a disability.

The employer should talk to the person about what they’ve noticed and ask what
adjustments might help.

The employer should not ask directly “do you have a disability like dyslexia?” The employer
should not try and diagnose someone — only a medical professional can do that.”

The Acas guidance also illustrates when managers should pay attention to changes
in behaviour that might point to mental health impairments that could qualify as
disabilities. The relevant example is as follows:

“Example of when an employer might reasonably be expected to know about a
mental health condition

Kiran’s employer knows Kiran is sleeping badly, not eating and showing no interest in work
they used to enjoy. It's gone on for over a year including several self-certified absences.
It does not occur to the employer that Kiran might be experiencing poor mental health.

Kiran is diagnosed with clinical depression. It's considered a disability because it's having
a substantial and long-term adverse effect on Kiran'’s ability to carry out day-to-day
activities. It might have been reasonable for the employer to know this because of the

change in Kiran’s behaviour and the time off work.”

discrimination, discrimination arising from
disability and failure to make reasonable
adjustments (sections 13, 15 and 20, 2010
Act). However, the issue of knowledge tends
to arise most frequently in relation to the
last two claims, typically with a focus on
constructive rather than actual knowledge.

Knowledge of disability

Constructive knowledge examines what
the employer could reasonably have been
expected to know. The EHRC's Code of
Practice on Employment (the Code) indicates
that employers should do “all they can
reasonably be expected to do” to find out
if an employee has a disability (paragraph
5.15 and 6.19). The Code gives the example
of an employee in a call centre who cries at
work and finds it hard to deal with customer
enquiries when her symptoms are severe. The
Code suggests that, in those circumstances,
an employer should be discussing whether
the crying is connected with a disability and
whether reasonable adjustments can be put
in place (paragraph 6.19).

This means that managers must be attuned
to their employees’ wellbeing and consider
whether, based on the information available
to them, an employee is protected under
the 2010 Act. There have been a number
of cases where employment tribunals have
concluded that managers should have
known that employees were disabled by
virtue of information communicated about
their physical or mental health, coping
strategies, behaviours at work and hospital
appointments. For example, in Oliver v Neal’s
Yard (Natural Remedies) Ltd, an employee
had arrived at an interview in trainers as a
result of pain in her foot and had disclosed
details of an operation during the interview
and on an employee information form
(ET/1807123/17). Although the employee
did not chase up a risk assessment in
relation to their foot (in contrast to how they
dealt with other conditions), the tribunal
found that the employer had constructive
knowledge as a result of the information
shared at interview and on the employee
information form. This case dealt with a
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physical impairment. However, it may be
particularly difficult for managers to know
when stress and wellbeing issues amount to
amental health impairment that qualifies as
a disability rather than an adverse reaction
to specific circumstances.

Managers may also be unaware of the full
effects of a disability where an employee
takes medication or deploys coping
strategies, both of which are relevant to
the assessment of whether the person
qualifies as disabled under the 2010 Act. An
impairment is treated as having a substantial
adverse effect on a person’s ability to carry
out normal day-to-day activities if measures
are being taken to treat or correct it and, but
for the measures, the impairment would be
likely to have that effect (paragraph 5(1),
Schedule 1, 2010 Act).

Paragraphs B7 to B10 of the government’s
guidance on matters to be taken into account
in determining questions of disability sets out
a number of examples of when it would not
be reasonable to conclude that somebody
is not disabled where they avoid certain
activities or modify their behaviour to a
material extent (https://assets.publishing.
service.gov.uk/government/uploads/system/
uploads/attachment_data/file/570382/
Equality_Act_2010-disability_definition.pdf).
However, the range of examples given shows
that this is not a straightforward matter
and managers may find it hard to reach
conclusions without a better understanding
of the medical condition.

In large organisations, managers may
be able to work with occupational health
to understand their employees’ health,
prognosis and whether they benefit from
special protection as a disabled person
under the 2010 Act. The extent to which
this process will assist a manager in
dealing with disability-related matters
in the workplace depends on the quality
of the occupational health report and the
extent to which it engages with both the
employee’s health conditions, the working
environment and the role. In cases involving
mental health impairments, which can be
particularly complex, employers may need
to make a specialist referral rather than
rely on their usual occupational health
practitioner.

Even where an occupational health adviser
says that an employee is not disabled, an
employment tribunal will still expect the

Checklist for employers

v’ Ensure that managers receive training about their obligations.

v When creating training:

v' be clear as to the escalation routes for manager complaints within the firm;

v/ provide guidance with examples as to when managers should escalate

concerns and to whom;

v’ provide training for employees when they are promoted to a managerial
position as well as to managerial new hires; and

v' have annual refresher sessions, as well as any update sessions, in light of legal

or regulatory changes.

v Review existing policies to ensure that they highlight managerial obligations

where appropriate.

employer to have tested the occupational
health advice. In Gallop v Newport City
Council, the Court of Appeal found that
an employer should not have relied
exclusively on occupational health advice
where it contradicted the employer’s own
experience ([2013] EWCA Civ 1583; see
Briefing “Employers’ knowledge of disability:
occupational health advice”, www.practicallaw.
com/8-565-5226). In contrast, if an employer
has obtained a detailed occupational health
report, requested clarification of that report,
held their own meetings with the employee
and reviewed correspondence from the
employee’s GP, they may legitimately be
able to say that they did not know that
the employee had a disability (Donelien v
Liberata UK Ltd [2018] EWCA Civ 129; www.
practicallaw.com/w-013-9305).

An employer may face challenges where
an employee resists attempts to establish
the full extent of their medical condition
or does not want the employer to test the
diagnosis that they have provided. Particular
issues can arise in relation to mental health
impairments where employees may not
want to disclose information to colleagues
or may not fully understand the nature of the
condition themselves. In Donelien, the Court
of Appeal noted that disentangling what the
individual could and would not do was not
an easy exercise, saying that “employers are
not doctors, or psychologists”.

It is clear, however, that managers should
try to facilitate an open and transparent

discussion about health matters. Acas has
produced helpful guidance on how employers
can create an environment in which employees
feel able to talk about disability (www.acas.
org.uk/supporting-disabled-people) (see box
“Acas guidance”).

There is also government guidance on the
same subject that may assist managers in
encouraging disclosures of health conditions
to facilitate effective participation in the
workplace (www.gov.uk/government/
publications/disability-confident-and-cipd-
guide-for-line-managers-on-employing-
people-with-a-disability-or-health-condition/
guide-for-line-managers-recruiting-
managing-and-developing-people-with-a-
disability-or-health-condition#disclosure-and-
confidentiality).

Knowledge of disadvantage

In the context of the duty to make reasonable
adjustments, even where an employer
knows that an employee has a disability,
it will not be liable if it does not know, and
could not reasonably be expected to know,
that the employee is put at a substantial
disadvantage as a result of a provision,
criterion or practice, physical feature of the
workplace or failure to provide an auxiliary
aid (paragraph 20(1)(b), Schedule 8, 2010
Act). In Glasson v Insolvency Service, the EAT
upheld the finding that an employer knew
that an employee was disabled by virtue of a
stammer but did not know that the stammer
caused the employee to go into a “restrictive
mode”, which meant that they gave shorter
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answers in an interview process (2024 EAT
5; see Briefing “Neurodiversity for employers:
creating a neuroinclusive workplace”, www.
practicallaw.com/w-043-1323).

In Glasson, the employment tribunal was
influenced by the fact that the employee
performed to a high standard and had not
previously raised concerns in relation to
the video conferencing interview format
beyond requesting more time to answer
questions. Although the employer defended
that claim, it is conceivable that in another
case the employer might be expected
to have known that this was a potential
consequence of having a stammer, namely
giving short answers, and therefore be aware
of the disadvantage that an employee might
experience in an interview.

Knowledge of the consequences of
disability

Discrimination arising from disability claims
are perhaps even more difficult for managers
to navigate than reasonable adjustment
claims. These claims relate to unfavourable
treatment that arises from the disability
or its effects. In these circumstances, the
knowledge requirement relates to the
disability (as set out above) rather than the
“something” that led to the unfavourable
treatment. A key case on this point is City of
York Council v Grosset ([2018] EWCA Civ 1105;
www.practicallaw.com/w-015-4141).

Grosset concerned a teacher with cystic
fibrosis, which required him to exercise for
several hours per day to clear his lungs.
He experienced significant stress when his
working arrangements changed. During
this period, he allowed his class of 15-
and 16-year-olds, some of whom were
vulnerable, to watch a horror film that was
rated 18. The teacher acknowledged that this
was an error of judgment but indicated that
this had been caused by the effects of his
disability. He was dismissed and his claim
for discrimination arising from disability
succeeded even though the school was not
aware that his judgment was impaired by
matters relating to the stress associated
with managing his disability.

The Court of Appeal noted: “If the defendant
does not know that the claimant suffers
from a disability, he has a defence. But
if he does know that there is a disability,
he would be wise to look into the matter
carefully before taking any unfavourable
action.” In practice, this can become a
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difficult issue for managers to deal with, as
it will not always be clear whether an area
of underperformance or misconduct is due
to “something” arising from the employee’s
disability.

PRACTICAL STEPS

Given the burden on managers across this
variety of legal obligations, a key issue for
employers is training their managers to
deal with these challenging areas. From
a whistleblowing perspective, managers
need to be able to identify what amounts
to a whistleblowing complaint versus a
personal grievance. In the context of sexual
harassment and other types of non-financial
misconduct, managers must be prepared to
intervene to address non-compliance with the
firm’s policies and procedures, and provide
a safe environment in which employees may

raise concerns. When handling issues relating
to conduct and performance, managers need
to be aware of the surrounding circumstances
and make enquiries as to whether the
performance or conduct issues may be caused
by a disability andw if so, whether they can
take steps to ameliorate the disadvantage
experienced as a result of the disability or
its effects.

In each case, the issues are complex and
nuanced, and regular training, ideally
delivered face-to-face, to work through
all of the scenarios and permutations
is recommended (see box “Checklist for
employers”).

Jonathan Tuck is a partner, Annabel Mackay
is senior counsel, and Zelander Gray and
Louise Loving are senior associates, at Baker
McKenzie.
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