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In brief

On 14 July 2026, the Commission published its report to the European Parliament
and the Council on the implementation and enforcement of the FSR ("Report"),
together with an accompanying Staff Working Document. The Report presents the
findings of the first review of the Foreign Subsidies Regulation (FSR) and covers the
three years of its application.

The Commission's headline conclusion is that the FSR is "fit for purpose" and does
not merit structural changes. In response to stakeholder feedback on the
administrative burden of collecting data on foreign financial contributions (FFCs), the
Commission indicates only that it "may consider possible adjustments to the
procedural set up". The Report contains no legislative proposal, no changes to the
notification thresholds and no commitment to concrete timelines.

The Report acknowledges concerns raised in stakeholder submissions, including
Baker McKenzie's 18 November 2025 response to the Commission's call for evidence
on the FSR review (see Feedback from: Baker McKenzie), notably the burden of FFC
data collection in concentrations and public procurement. However, it stops short of
engaging with more far-reaching reforms proposed by stakeholders, suggesting that
businesses should not expect near-term or significant changes to the scope,
thresholds or core concepts of the FSR.
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The Report confirms that the FSR, in its current form, is here to stay. Companies active in M&A or large public procurement

procedures in the EU should plan on that basis:

¢ No structural reform likely: the notification obligations, the thresholds and the broad FFC concept all remain in place.
Compliance programmes should continue to be designed around the current framework, including maintaining a

comprehensive FFC database covering the past three years.

e The only opening is procedural, and the language is cautious: the Commission's statement that it "may consider
possible adjustments to the procedural set up" is an acknowledgement rather than a commitment. In our view, any relief is
most likely to take the form of amendments to the Implementing Regulation and the notification forms, rather than a

reopening of the FSR itself, with no commitment or timeline offered.

¢ Enforcement continues at pace: since October 2023, the Commission has: (i) received 273 concentration notifications
and 5,150 procurement submissions; (ii) adopted the first commitments decisions under both notification pillars; (iii)
opened two ex officio in-depth investigations; and (iv) exercised its prior-notification power in procurement for the first time.

e Call-in powers remain untouched: the Report acknowledges the uncertainty this creates for transaction planning, but
provides no guidance or limiting principles. Below-threshold FSR risk assessments therefore remain necessary for
strategic acquisitions, even though the power has not yet been exercised for concentrations.
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¢ Falling compliance in procurement will attract attention: the Commission reports that the share of large procurement
procedures with at least one FSR submission fell to 45% in late 2025. Bidders and contracting authorities should expect
closer scrutiny of non-natification.

Introduction

The FSR became applicable on 13 July 2023, with the notification obligations for concentrations and public procurement
procedures applying since 13 October 2023. Article 52(2) FSR requires the Commission to review its implementation and
enforcement of the Regulation, in particular the application of Articles 4, 5, 6 and 9 and the notification thresholds in Articles 20(3)
and 28(1) and (2), and to report on developments in third countries' subsidy control systems.

The Report draws on three principal sources: (i) the FSR Review Study conducted by a consortium led by Deloitte Consulting, ; (ii)
the public consultation launched on 12 August 2025, comprising a targeted consultation, a public questionnaire and a call for
evidence, to which Baker McKenzie responded on 18 November 2025; and (iii) the Commission's internal review of its enforcement
practice.

It follows the publication of the FSR Guidelines on 9 January 2026, which we discussed in a previous client alert (see European
Union: Foreign Subsidies Regulation (FSR) Update).

A "fit for purpose” verdict with no structural change

Across the three enforcement pillars, the Commission concludes that the FSR is fit for purpose and supports a level playing field in
the internal market. While stakeholders broadly support the FSR's objectives, the Report acknowledges concerns that the
Regulation imposes disproportionate costs, especially in ex ante notifications, and that businesses need simplification and greater
legal certainty on key concepts.

The Commission's response is deliberately narrow. For both notification pillars, it states only that it may consider possible
adjustments to reduce the administrative burden and facilitate compliance, while maintaining the FSR's effectiveness. On legal
certainty, it relies on existing guidance (the 2024 Staff Working Document, the FSR Guidelines, the Q&As and the FSR briefs) and
future case practice, rather than any legislative clarification.

For businesses, the key takeaway is that the Commission has not signalled any willingness to revisit the core architecture of the
FSR. Stakeholder submissions, including Baker McKenzie's, argued that a more meaningful reduction in administrative burden
would require limiting both the reporting obligation and the calculation of the notification thresholds to the categories of 'likely
distortive' foreign subsidies listed in Article 5(1) FSR. The Report does not engage with that proposal, nor with alternatives
suggested by stakeholders, such as an annual "master" FFC notification, a whitelist of FFCs unlikely to distort competition,
quantitative safe harbours or exemptions for FFCs from third countries with aligned subsidy control frameworks. Its repeated
acknowledgement of stakeholder concerns is not matched by any commitment to reform; notably, the Commission consistently
states only that it 'may consider' procedural adjustments.

Concentrations: volumes nearly triple the projections, near-universal clearance, call-in powers unused

Between 13 October 2023 and 31 May 2026, the Commission received 273 formal notifications of concentrations: around 100 per
year, against the 30 to 40 per year projected in the impact assessment accompanying the FSR proposal. Of those, 247 were closed
after the preliminary review, four were withdrawn during that phase and 19 preliminary reviews were still ongoing. The Commission
closed around 97% of notified concentrations without opening an in-depth investigation, a share it notes is consistent with Phase |
outcomes under the EU Merger Regulation.

Three cases went to in-depth investigation. In FS.100011, the Commission identified foreign subsidies in the form of an unlimited
state guarantee, grants and loans, and accepted commitments removing the guarantee and imposing hold-separate obligations. In
FS.100156, it found that an unlimited state guarantee from the acquirer (a state owned petrochemmical conglomerate) and a
capital increase to the target created distortions in both the acquisition process and post-acquisition activities, and accepted
commitments amending the acquirer’s articles of association and licensing certain target patents. In JD.com/CECONOMY
(FS.100253), where Baker McKenzie acts for JD.Com, the Commission opened an in-depth investigation on 28 May 2026, which
remains ongoing. The Commission has not exercised its call-in power under Article 21(5) FSR for any below-threshold
concentration to date.

The review highlights several aspects of the regime that stakeholders view positively: stakeholders regard the EU-wide turnover
threshold as clear and appropriate, welcome the treatment of joint ventures (turnover being calculated at the level of the joint
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venture itself), and commend the responsiveness of case teams in pre-notification engagement and the availability of reporting
exceptions and waivers under the Implementing Regulation.

The Report focuses on two concerns that featured prominently in stakeholder submissions, including Baker McKenzie's. First, FFC
data collection: the Report accepts that stakeholders find the exercise resource-intensive and that it captures information which, in
their view, may not be relevant to identifying a risk of distortion. This appears to be the area in which the Commission is most open
to considering procedural adjustments. Second, call-in powers: the Report acknowledges perceived uncertainty that may disrupt
transaction planning and risk assessments, but offers nothing beyond a restatement of the power's legitimate objective.

The Report also does not engage with proposals to recalibrate the EUR 50 million FFC threshold, whether by increasing it, linking it
to transaction value, or excluding certain categories of FFCs from the calculation. If anything, the Report's favourable account of
the turnover threshold suggests the Commission sees little need to revisit the jurisdictional tests.

Public procurement: first conditional clearance, irregularity decisions and a declining compliance trend

Between 13 October 2023 and 31 May 2026, the Commission received 5,150 submissions from economic operators across 863
public procurement procedures: 4,293 declarations, 733 notifications and 124 pre-notifications. It reports having consistently
completed preliminary reviews within the 20-working-day deadline.

Four in-depth investigations were opened. Three were closed without a final decision after the economic operators withdrew from
procurement procedures relating to railway rolling stock and photovoltaic park projects (FSP.100147, FSP.100151 and
FSP.100154). The Report presents these withdrawals as evidence of the FSR's deterrent effect. The fourth case (FSP.103117)
concerned an urban rail procurement project. The Commission found that foreign subsidies had enabled a rolling stock
subcontractor to contribute to an unduly advantageous tender and accepted commitments requiring the replacement of that
subcontractor for the entire contract performance period.Beyond the in-depth cases, the Commission issued its first two decisions
declaring tenders irregular after incomplete submissions were not completed within the ten-working-day deadline. These concerned
a tunnel construction tender in Poland (FSP.101606) and a tender for computers and workstations in France (FSP.101626); both
operators were ultimately excluded by the contracting authorities. It also exercised for the first time, in November 2025, its power
under Article 29(8) FSR to request prior notification in a below-threshold procedure, concerning motorway construction in Croatia;
the operator failed to comply and was excluded (FSP.103175).

The Report suggests compliance may be deteriorating. Comparing large procedures published in Tenders Electronic Daily with
those attracting at least one FSR submission, the Report records a rise from 40% to 70% over the first two years of enforcement,
followed by a fall to 45% in late 2025. The Commission attributes this to awareness gaps among contracting authorities and non-
notification by economic operators, and commits to further outreach and dialogue with Member States.

On the burden side, the Report accepts that the filing requirements, in particular the preparation of Form FS-PP and the underlying
information-gathering, may generate a disproportionate burden for economic operators, and that tight deadlines are compounded
by the absence of a 'stop-the-clock’ mechanism. As elsewhere, the Commission's response is limited to stating that it may consider
procedural adjustments. The Report does not engage with several specific proposals raised in stakeholder submissions, including
applying thresholds at lot level, recalibrating the EUR 4 million per-country FFC threshold, aligning declaration requirements with
simplified notification reporting, permitting direct submissions to the Commission and introducing end-to-end encryption for
sensitive data.

Ex officio investigations: procedural challenges before the Union Courts

Two ex officio cases have advanced to in-depth investigation under Article 10(3) FSR. The first, concerning threat detection
systems (FS.100068), arose from an inspection decision adopted in April 2024 and moved to an in-depth investigation on 11
December 2025. The second, concerning the EU wind turbine sector (FS.100143), was opened on 3 February 2026. In both
cases, the Commission is examining whether the undertakings benefited from foreign subsidies in the form of grants,
preferential tax measures and preferential financing. Both matters have also generated litigation before the General Court,
including challenges to the underlying inspection and information-gathering measures.The Commission finds that the ex
officio mechanism functions as intended and that no immediate reforms are needed. It attributes the length of investigations,
a concern raised by stakeholders, to case complexity, court challenges and the degree of cooperation of the undertakings
under investigation. The Report does not address proposals raised in stakeholder submissions to shorten the ten-year look-
back period or to require a higher evidential threshold before opening an investigation. On transparency, the Commission
commits to continuing its existing practices, including the publication of case information, decisions and FSR briefs, but does
not endorse a more systematic reporting format.
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Third-country developments, and what the Report does not do

As required by Article 52(2) FSR, the Report addresses developments in third countries' subsidy control systems. lts finding is that
there have been no material developments since the adoption of the FSR, so that the Regulation remains relevant to address
distortions not caught by traditional trade defence instruments, subject to continued monitoring. That finding matters for the reform
debate because it implicitly weighs against stakeholder proposals to exempt FFCs from third countries with aligned subsidy control
frameworks or aligned strategic and trade policies. The Report does not engage with WTO-law arguments raised in stakeholder
submissions concerning the compatibility of redressive measures against WTO members with the Agreement on Subsidies and
Countervailing Measures.

It is equally important to be clear about what the Report is not. It is not a legislative proposal, and it does not announce one. It does
not change, or propose to change, any notification threshold, the FFC concept or the look-back periods. It does not commit to a
stop-the-clock mechanism, to objective call-in indicators or to any timeline for the "possible adjustments"” it mentions. Realistically,
we would expect any follow-up to focus on the procedural layer within the Commission's own control (the Implementing Regulation,
the notification forms and the scope of reporting tables and waivers) rather than on the Regulation itself, and the Report provides
no timeline for any such measures.

Next steps

The Report confirms that the FSR will continue to be enforced in its current form. The enforcement record it describes, including
commitments decisions under both notification pillars, irregularity decisions, the first prior-notification request and two ongoing ex
officio investigations, demonstrate a Commission willing to use the full range of powers available to it. Companies which regularly
participate in public procurement procedures in the EU or contemplate acquiring companies with an EU presence should therefore
continue to:

¢ Maintain a comprehensive FFC database covering the past three years, since the reporting obligations and thresholds
remain unchanged for the foreseeable future;

e Build FSR filings into bid planning and deal timelines, bearing in mind that the procurement deadlines remain tight in the
absence of a stop-the-clock mechanism and that incomplete filings have now led to tenders being declared irregular and
operators excluded;

e Continue to assess potential call-in risk for below-threshold transactions involving strategic assets in the EU, as the
Commission has preserved its full discretion in this area;

e  Monitor the follow-up to the Report, in particular any amendments to the Implementing Regulation and the notification
forms, further updates to the Q&As and new FSR briefs, as these are the areas in which any future procedural
adjustments are most likely to materialise.
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