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Australia: Navigating Parliamentary Inquiries in New South
Wales

NSW parliamentary inquiries involve public submissions and hearings; participants should understand procedures, privileges and updates
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In brief

Parliamentary inquiries are established by parliamentary committees to examine Contents
issues of public importance and inform government decision-making.

Inquiries are conducted in a public forum, and individuals and organisations may Parliamentary Inquiry Process

participate through written submissions and appearances at hearings by invitation. Parliamentary Inquiry Procedure
Organisations participating in a parliamentary inquiry should be well-informed and (1) Key differences between a

. . . . . . . parliamentary inquiry and court
advised in respect of the inquiry process and procedure, including the operation of proceedings
parliamentary privilege and recent changes in law affecting the ability of committees (2) Privilege and Confidentiality
to summon witnesses. We explore some of these issues at a high level in this article. (3) Witness Compulsion and Document

Production
Preparing for an Inquiry

Parliamentary Inquiry Process

In New South Wales (NSW), a parliamentary inquiry begins when a NSW parliamentary committee receives or adopts terms of
reference. Parliamentary committees are made up of members of Parliament appointed to investigate a specific matter in detail
and report their findings back to the Parliament. The terms of reference define the scope of the matters the committee is authorised
to consider on behalf of the Parliament and are typically referred by the House, legislation or a minister.

As part of an inquiry, the committee calls for written submissions from the public. Witnesses may also be invited to give evidence
at public hearings, where committee members can ask questions and request further information.

After the conclusion of the hearings, the committee prepares and tables a report in Parliament. The government may then table
a response to the committee’s recommendations. This is mandatory where the report recommends government action.

The timeframe for inquiries is typically as follows but can vary depending on, for example, the extent of the terms of reference

and the number of hearings.

Report prepared and Government
tabled Response

Calls for public

Terms of Reference .
Submissions

Public Hearings

1-5 weeks after Terms 1-2 months after 2-4 months to prepare Within 6 months of
of Reference Terms of Reference and finalise report being tabled
N

Multiple hearings over
1-3 months

N

Committees may
request additional
documents/
information
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Parliamentary Inquiry Procedure

(1) Key differences between a parliamentary inquiry and court proceedings

The parliamentary inquiry process is starkly different to court or arbitration proceedings (for example). A parliamentary inquiry is
focused on public policy and adopts an inquisitorial process, whereas court proceedings are legal and determinative. Some of
the key differences between parliamentary inquiries and court proceedings are outlined below

Presiding officer

Rules of evidence (for
example, hearsay)

Witness examination

Parliamentary Privilege

Witness compulsion and
document production

Right to representation

Outcome

Politicians (committee members), whose role is not
to make a determination or any factual or legal
finding but rather to make public policy
recommendations, via a report, for government
action in relation to the matters that are the subject
of the inquiry.

Rules of evidence do not apply.

Witnesses are invited to make opening statements.
Questions are then put to witnesses by committee
members and must be relevant to the terms of
reference.

There is no opportunity for cross-examination by
participating parties.

Statements made in an inquiry: parliamentary
privilege applies to members and witnesses giving
evidence and in respect of statements made within
the inquiry forum. Further details are provided below
under " Privilege and Confidentiality".

Currently, withesses may be summoned but cannot
be compelled to appear. Document production
similarly cannot be compelled.

Further details are provided below under “Witness
Compulsion and Document Production”.

There is no automatic right to representation. A
witness may make an application to be
accompanied by a lawyer, but in an advisory role
only, and lawyers are not permitted to appear on a
client's behalf in an inquiry hearing.

Report and recommendations are made.

(2) Privilege and Confidentiality

Parliamentary Privilege

Judge, whose role is to make a determination and
factual and legal findings in relation to matters in
dispute.

Rules of evidence strictly apply.

Witness examination is governed by the Evidence
Act 1995 (NSW) and other court rules in New
South Wales.

Opposing parties have the opportunity to cross-
examine witnesses.

Statements made in court: evidence given in court
forms part of the public record and no privilege
applies in respect of public evidence.

Witnesses may be compelled to appear by
subpoena.

Parties may be compelled to produce documents by

subpoena.

There is a right to be represented by a lawyer and
lawyers may appear and advocate on behalf of their
client in court proceedings.

Judgment and orders are made.

Parliamentary privilege refers to special legal rights and immunities which apply to each House of Parliament and its committees
and members to enable them to conduct parliamentary business (including inquiries) without interference or fear of prosecution.
This privilege also extends to evidence given by way of written submission and oral evidence given by withesses who appear in
parliamentary inquiry hearings. This means that any evidence given in a parliamentary inquiry is privileged and cannot be used in
breach of that privilege, for example, in legal proceedings.

Further, section 27 of the Defamation Act 2005 (NSW) gives absolute protection to statements made during parliamentary inquiries.
This means that witnesses and members of Parliament cannot be sued for defamation in relation to statements made in an inquiry.

Parliamentary privilege does not extend to statements about matters being investigated by the inquiry outside of the forum of the
inquiry. For example, if a statement is made to the media in relation to an inquiry but outside of the forum of the inquiry, that
statement will not attract parliamentary privilege.

© 2026 Baker & McKenzie | 2



Confidentiality

Inquiry hearings and written submissions are public, and it follows that information provided by individuals and organisations usually
enters the public domain. This may, for example, have reputational implications.

That said, there are potential protections in relation to confidentiality. In accordance with the Legislative Council's procedural
fairness resolution (cl 4 and 5), requests may be made to the committee for an individual to give evidence in camera at a hearing,
that is, for their evidence to be given in private. This request may be made on the basis that the evidence is confidential or where
the evidence about to be given may seriously damage the reputation of a person or body. Similarly, requests may be made for
documents provided to a committee to be kept confidential (cl 17). Requests for confidentiality will be considered by the committee
and it is ultimately their decision as to whether publication occurs. There is a requirement for the committee to give reasonable
notice of their decision, and when the evidence or documents will be published. The committee may also resolve to remove
information from a written submission if it reveals confidential or sensitive information about the author or another person, prior to
publication.

Legal Professional Privilege

Legal professional privilege protects documents or communications prepared for the dominant purpose of giving legal advice or
provision of legal services in relation to current or anticipated litigation. An individual may decline to disclose documents or
communications that fall within these criteria.

Section 11 of the Parliamentary Evidence Act 1901 (NSW) (Parliamentary Evidence Act) obliges witnesses to answer any "lawful
question”. Though the meaning of "lawful question" in section 11 has yet to be directly considered by the courts, authorities suggest
that a question is only lawful if a witness can be compelled to answer it in normal circumstances and it will not be a lawful question
if the answer is subject to legal privilege. Consequently, a witness should not be compelled to answer a question where the answer
is protected by legal professional privilege.

(3) Witness Compulsion and Document Production
Witness Compulsion: the Cullen case and Parliamentary Evidence Amendment (Attendance of Witnesses) Bill 2026
In NSW, presently there is no power available to compel a witness to give evidence before the Legislative Council or Assembly.

Sections 7 — 9 of the Parliamentary Evidence Act did provide that where a witness refuses to attend and give evidence following a
summons to give evidence before the Council or Assembly, the President or Speaker may certify the facts of that non-attendance
under the President's or Speaker's hand and seal to a judge of the Supreme Court, and the judge, upon receiving that certificate, is
to issue a warrant for the apprehension of the person named in the certificate for the purpose of bringing them to give evidence.

However, in December 2025, the NSW Court of Appeal declared in Cullen v President of the Legislative Council of New South
Wales [2025] NSWCA 278 (Cullen) that sections 7 — 9 of the Parliamentary Evidence Act were invalid. The practical effect of this
decision has already been evident in several recent parliamentary inquiries, where witnesses have relied on the Cullen decision as
a basis to not appear at hearings.

By way of further background, Mr James Cullen, Chief of Staff to the NSW Premier Chris Minns, commenced the Cullen
proceedings in October 2025 against the President of the Legislative Council of NSW. Mr Cullen challenged the validity of sections
7 — 9 of the Parliamentary Evidence Act. Under those provisions, the President had sought to certify that Mr Cullen failed to comply
with a summons issued by the Privileges Committee of the Legislative Council, following which a Supreme Court judge would have
been required to issue a warrant. Both the NSW Attorney General and Speaker of the Legislative Assembly intervened in the
proceedings.

In making their decision, the Court referred to and applied the High Court decision in New South Wales v Kable (2013) 252 CLR
118 (Kable), which identifies one constitutional limitation on State legislative power is that laws must not impair a State court's
minimum requirements of independence and impartiality and State laws which sufficiently impair a State court's independence and
impartiality will be invalid. As sections 7 — 9 of the Parliamentary Evidence Act require the judge to issue a warrant without
permitting any meaningful evaluative determination by the judge and the warrant to be issued by the judge requires the Sheriff and
all other law enforcement officers to obey all future written orders made by the President or Speaker, there was a contravention of
the limitations identified in Kable.

On 12 March 2026, the President of the Legislative Council was granted special leave to appeal before the High Court of Australia.
We await the outcome of this appeal.

Following the decision in Cullen, the Legislative Council of New South Wales introduced the Parliamentary Evidence Amendment
(Attendance of Witnesses) Bill 2026. The Bill seeks to remove the role of a judge in the process and, instead, to vest the relevant
compulsion powers with the President or the Speaker. The effect of this, if passed, would be that withesses could once again be

compelled to appear before the House or a parliamentary committee to give evidence. In March 2026, the Bill passed through the
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Legislative Council without any amendment and was read for the first time in the Legislative Assembly. The Bill currently awaits its
second reading and debate in the Legislative Assembly. It is yet to be seen whether the Bill will be passed before the High Court
appeal.

Document Production

During the inquiry process, a parliamentary committee may request that organisations or individuals produce certain documents or
further information in the form of responses to committee questions. The Parliamentary Evidence Act does not empower a
parliamentary committee to compel production of documents, nor have the courts recognised a clear power to do so.

Where an individual choses to give evidence before a committee at a hearing and while giving evidence under oath or affirmation
takes on notice to respond to a question at a later time or produce certain documents, that person must later provide the response
to the question taken on notice or produce documents that it was taken on notice to produce.

Preparing for an Inquiry

The decision to participate in an inquiry is voluntary and there is a preliminary, threshold question for organisations and individuals
to consider whether to participate in the process, and to what extent. It is recommended that legal advice is sought at an early
stage to assist with this consideration.

Once it is determined that an organisation or individual will participate, having regard to the process and procedure described
above, carefully considering and executing upon a suitable strategy is critical.

Significantly, terms of reference are often broad and parliamentary committees have scope to investigate and pursue a range of
public policy issues and seek to explore a wide set of documentary evidence and witness testimony, often beyond what may be
initially contemplated.

Being well-informed about the underpinning public policy concerns of committee members and the general political landscape is
vital. A combination of legal advice on procedure and strategy including matters of privilege, confidentiality and witness preparation
is highly recommended, in conjunction with advice from government relations specialists who can draw on sector expertise and
established relationships within government.

If you would like further advice on parliamentary inquiries, please reach out to the authors.
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