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United States: FCA Settlement Highlights Federal Contractor
DEI Risks -
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In brief

In this issue
On April 10, 2026, the United States announced a USD 17 million
settlement to resolve allegations that a government contractor’s DEI
employment practices violated anti-discrimination requirements. This Key takeaways
first resolution under the Department of Justice’s (DOJ) Civil Rights In more detail

Fraud Initiative demonstrates the federal government’s novel use of

the False Claims Act (FCA) to penalize government contractors that

implemented Diversity-Equity-Inclusion (DEI) policies previously

endorsed by the US Government. The announcement follows Executive Orders (EOs) issued in January
2025 and March 2026 instructing federal agencies to prevent government contractors from basing
employment decisions on race, color, religion, sex, or national origin in violation of civil rights laws,
regardless of which group is favored, and related guidance from DOJ and the Equal Employment
Opportunity Commission (EEOC).

Key takeaways

- Prohibiting DEI practices that grant employment preferences based on race, color,
religion, sex, or national origin is a US Government priority. The settlement and EOs
show that the Government is intent on punishing contractors for using DEI programs that
discriminate against employees based on race, color, religion, sex, or national origin,
regardless of whether the programs were meant to benefit members of minority or historically
disadvantaged groups and previously were endorsed by the US Government.

+ Federal contractors should assess existing DEl-related programs. DOJ’s initiative
signals that the following practices might bring federal scrutiny, litigation, and penalties:

- Compensation decisions that consider race, color, religion, national origin, or
sex.

« Hiring or promotion decisions that consider race, color, religion, national
origin, or sex.

- Training or leadership-development programs that restrict access based on
race, color, religion, national origin, or sex.

« Federal contractors that have used DEl-related programs should conduct retroactive
risk assessments and consider taking remedial action. Federal government agencies are
hunting for cases, and companies targeted for investigation are more likely to achieve
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favorable resolutions if they proactively remediate the impact of DEI programs that might be
ruled ‘unlawful.’

- Prepare for scrutiny from government agencies. Government contractors will be required
to demonstrate compliance with federal anti-discrimination standards by providing access to
books and records on demand.

« Prepare to respond to government inquiries. Even if a DEI program is alleged to be
unlawful, companies may have other viable FCA defenses, including challenging the
government’s presumption of materiality.

In more detail
1) The April 2026 settlement

On April 10, 2026, a government contractor agreed to pay USD 17 million to resolve DOJ allegations
that its employment practices violated the anti-discrimination requirements in its federal contracts,
and as aresult, it violated the FCA by submitting claims for payment. DOJ characterized the alleged
practices as “illegal DEI programs,” while noting that the contractor did not admit liability. This marks
the first publicly announced resolution under DOJ’s Civil Rights Fraud Initiative.

Like most federal contracts, the contractor’'s agreement required the company to certify that it would
not discriminate against any employee or applicant because of race, color, national origin, or sex.

The Government alleged that the contractor did not comply with Title VII of the Civil Rights Act and
Federal Acquisition Regulation (FAR) 52.222-26 because it:

e Tied bonus compensation to demographic targets through a “diversity modifier”;

o Used “diverse interview slates” and related practices that altered criteria based on race or
sex in hiring, transfer, or promotion contexts;

e Adopted race and sex demographic goals for business units and considered race and sex in
employment decisions; and

e Limited access to some training, mentoring, leadership development, and educational
opportunities based on race or sex.

The settlement included USD 8.2 million in stipulated restitution, so the total payment of USD 17
million exceeds the 2x multiplier often seen in FCA settlements. Neither the settlement agreement
nor the DOJ press release explains how the restitution figure was calculated, creating uncertainty
about how damages will be quantified in future DEI-based FCA matters.

The amount is particularly noteworthy given DOJ’s acknowledgment that the contractor cooperated
during the investigation and was entitled to cooperation credit for providing early disclosure of
relevant facts and taking remedial measures. The application of an elevated multiplier
notwithstanding such credit may signal DOJ’s aggressive settlement posture in future
discrimination-related FCA negotiations.

2) The DOJ Civil Rights Fraud Initiative

In May 2025, DOJ announced its Civil Rights Fraud Initiative (“Initiative”), a coordinated
enforcement effort to use the FCA against federal funding recipients alleged to have sought or
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obtained federal money by falsely certifying compliance with nondiscrimination obligations under
federal civil-rights laws. The Initiative is jointly led by the DOJ Civil Division’s Fraud Section and the
Civil Rights Division, with participation from US Attorney’s Offices nationwide and coordination with
other federal agencies. Further, the DOJ has also publicly encouraged individuals with relevant
information to file qui tam actions, increasing the likelihood of whistleblower lawsuits.

3) Executive Orders 14173 and 14398

On January 21, 2025, President Trump issued EO 14173, titled “Ending lllegal Discrimination and
Restoring Merit-Based Opportunity,” directing federal agencies to include in every contract or grant
award: (1) a requirement that the recipient certifies that it does not maintain any DEI-related initiatives
inconsistent with federal anti-discrimination requirements, and (2) a requirement that the recipient
agree that compliance with federal anti-discrimination laws is material to the government’s decision
to pay.

EO 14173 also directed the Attorney General to develop a strategic enforcement plan and required
each federal agency to identify up to nine organizations for potential civil investigation of DEI
compliance, targeting “publicly traded corporations, large non-profit corporations or associations,
foundations with assets of 500 million dollars or more, State and local bar and medical associations,
and institutions of higher education with endowments over 1 billion dollars.”

(To read more about EO 14173, please see our prior alert United States: The False Claims Act and
DEI - Baker McKenzie InsightPlus.)

On March 26, 2026, President Trump promulgated EO 14398, titled “Addressing DEI Discrimination
by Federal Contractors,” directing agencies to insert a specific clause with six requirements into
federal contracts and subcontracts. The clause expressly prohibits the contractor from engaging in
“racially discriminatory DEI activities,” defined as “disparate treatment based on race or ethnicity in
the recruitment, employment (e.g., hiring, promotions), contracting (e.g., vendor agreements),
program participation, or allocation or deployment of ... resources.”

The mandatory clause also requires federal contractors to give the government access to books and
records on demand to ascertain compliance; report known or reasonably knowable subcontractor
conduct violating the clause and take remedial actions; stipulate that compliance is material to the
government’s decision to pay for FCA purposes; and face potential contract cancellation,
termination, suspension, and debarment for failing to comply.

EO 14398 further instructs the Attorney General to consider FCA actions and ensure prompt review
of qui tam actions alleging violations.

Both EOs seek to deem compliance “material’ to the federal government’s payment decisions for
the purposes of the FCA — an apparent effort to eliminate the need to prove materiality in individual
FCA cases. However, given the Supreme Court’s holding that materiality is a demanding standard,
it is not clear whether the government can establish a presumption of materiality merely by labeling
a requirement as a condition of payment.' Accordingly, while the mandatory contract language may

' See Universal Health Serv., Inc. v. United States ex rel. Escobar, 579 US 176, 194 (2016) (“A misrepresentation cannot be
deemed material merely because the Government designates compliance with a particular statutory, regulatory, or contractual
requirement as a condition of payment.”)
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strengthen the government’s argument that any compliance failure is material to the government’s
payment decision, materiality remains a contestable issue at trial.

The new EO demonstrates that the White House remains focused on using its government
contracting and punitive FCA enforcement authority to deter companies from operating DEI
programs that distinguish employees based on race, sex, gender, or national origin, regardless of
whether the program is intended to benefit members of a minority or disadvantaged group.

4) Differences between the January 2025 and March 2026 EOs

The March 2026 EO includes a notable difference from earlier pronouncements. In 2025, the
President said that his goal was to prevent “discrimination based on race, color, religion, sex, or
national origin.” The DOJ’s May 2025 announcement of the Civil Rights Fraud Initiative described
DOJ’s intent to target contractors that “knowingly violate[] federal civil rights laws,” and expressly
mentioned anti-Semitism as an example of such a violation. In a memorandum issued on July 29,
2025, the US Attorney General warned everyone subject to federal antidiscrimination laws, including
private employers, not to discriminate “based on protected characteristics like race, sex, color,
national origin, or religion.”

(To read more about the memorandum, see our earlier alert United States: An employer's back-to-
school guide on recent developments in workplace DEI - Baker McKenzie InsightPlus.)

The March 2026 EO, in contrast, targets only discrimination based on “race or ethnicity.” Color
generally corresponds with race, and ethnicity presumably is a synonym for national origin. But the
new EO omits two characteristics targeted in the 2025 EO — religion and sex — even though sex is
mentioned in the April 10 settlement as a protected characteristic.

Recommendations

Federal contractors should anticipate continued enforcement of alleged unlawful discrimination in
employment decisions. The dramatic change in the government’s attitude about DEI programs —
from proactive encouragement to retrospective scrutiny — may leave employees confused about
how to treat race, color, religion, sex, and national origin in the workplace. To mitigate the risk of
becoming a target, companies should:

1. Conduct a legally privileged review of potential FCA exposure. Run a privileged, cross-
functional assessment to evaluate program design and implementation in light of (i) anti-
discrimination obligations incorporated into federal contracts, (ii) representations made in
connection with those contracts, and (iii) potential FCA theories tied to claims for payment or
compliance statements.

2. Eliminate prohibited DEI practices that grant preferences based on race, color,
religion, sex, or national origin. Eliminate practices that involve:

e Considering protected characteristics in compensation decisions.
e Considering protected characteristics in employment decisions.
e Setting demographic goals based on protected characteristics.

e Limiting training or other developmental opportunities based on protected characteristics.
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3. Scrutinize external and internal messaging to avoid investigation triggers. Review
external DE| statements, recruiting materials, and internal messaging to ensure they comply
with current legal and contractual requirements.

4. Plan for investigative requests and records access. Put in place a playbook for
responding to government requests for audits or inspections.

5. Strengthen subcontractor oversight. Enhance subcontractor oversight by defining who
monitors them, what triggers escalation, and how remediation is documented.

6. Train employees. Implement training programs that instruct employees about legal
restrictions on considering race, color, religion, sex, and national origin in employment
decisions and about company policies to promote compliance.

Companies with federal contracts should stay informed about shifting contractual obligations and
enforcement trends. Baker McKenzie is well-positioned to help clients navigate uncertainty and
implement risk-mitigation measures to reduce the likelihood of violations and government scrutiny.
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Ethan Primeaux, Associate, has contributed to this legal update.
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