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In brief 

On March 19, 2026, the United States District Court for the Eastern District of Texas 

in the case Flowers Title Companies, LLC v. Bessent et al. (“Flowers Title”)1 vacated 

Financial Crimes Enforcement Network’s (“FinCEN”) Anti‑Money Laundering 

Regulations for Residential Real Estate Transfers (“Final Rule”).2 The case held that 

the Final Rule exceeded FinCEN’s statutory authority under the Bank Secrecy Act 

(BSA) and therefore violated the Administrative Procedure Act (APA). 

 
 

The Final Rule required nationwide reporting to FinCEN of most non-financed residential real estate transfers to entities or trusts, 

regardless of transaction size or geographic location. FinCEN relied primarily on two provisions of the BSA as statutory authority: 

(i)  one of the provisions permits US Treasury to require reports of “any suspicious transaction,”3 and (ii)the other provision 

authorizes US Treasury to require covered entities to maintain “appropriate procedures,” including procedures for collecting and 

reporting information.4 

In the Flowers Title decision to order nationwide vacatur of the Final Rule, the court concluded that the reporting of “any suspicious 

transactions” under BSA does not permit FinCEN to categorically require the reporting of all non-financed residential real estate 

transfers to entities or trusts, absent a showing that such transactions are inherently suspicious. The court further held that the 

requirement of covered entities to maintain “appropriate procedures” does not independently authorize FinCEN to mandate 

substantive reporting requirements.  

As a result of the Flowers Title decision, FinCEN announced that reporting persons are not currently required to file the so-called 

real estate reports under the Final Rule with FinCEN and are not subject to liability if they fail to do so while the order remains in 

force.5  

These obligations apply independently from those provided under the recently enacted Corporate Transparency Act (CTA). This 

potential duplication of reporting may result because the Final Rule is issued to apply on a transaction-specific basis in the real 

estate market rather than with the purpose of tracking beneficial ownership and changes in beneficial ownership of certain entities 

more generally.  

Real estate companies and real estate brokers and settlement providers that are regularly involved in non-financed transfers of 

residential properties should be aware of Flowers Title and the Final Rule. The reinstatement of the Final Rule would impose new 

reporting requirements that would impact transactional documentation, reporting, and record keeping obligations in connection with 

certain residential property closings. From a practical perspective, the three most important practical implications are as follows: 

 

 

1 Flowers Title Companies, LLC v. Bessent et al., No. 6:25‑cv‑127 (E.D. Tex. Mar. 19, 2026). 
2 89 Fed. Reg. 12,424 (Feb. 16, 2024), codified at 31 C.F.R. § 1031.320. 
3 31 U.S.C. § 5318(g)(1). 
4 31 U.S.C. § 5318(a)(2). 
5 The FinCEN announcement can be found at https://www.fincen.gov/rre. 
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1. Currently, real estate companies, brokers, and settlement providers are not subject to FinCEN’s broad, nationwide 

requirement to report non‑financed residential real estate transfers to entities or trusts, restoring the regulatory status quo 

prior to the Final Rule. 

2. The Flowers Title decision confirms that FinCEN cannot impose categorical anti-money laundering (AML) reporting 

requirements on routine real estate transactions absent clear congressional authorization or reasonable suspicion, 

reducing short‑term risk of similar expansive rules by regulation alone. 

3. While the Final Rule was vacated, targeted enforcement mechanisms remain viable, and future legislative or appellate 

developments could revive real estate–focused AML obligations, emphasizing the need of continued monitoring and 

flexible compliance planning. 

Introduction 

The BSA requires “persons involved in real estate closings and settlements” to maintain AML programs in place.6 For many years, 

FinCEN had exempted such persons from comprehensive regulation under the BSA. Instead, FinCEN had issued a series of time-

limited and geographically focused Geographical Targeting Orders (GTOs). With an effective date of December 1, 2025, FinCEN 

enacted the Final Rule with the intention to replace all issued residential GTOs. In brief, subject to certain exceptions, the Final Rule 

categorizes the following transfers as “Reportable Transfers” that should be reported to FinCEN under a particular FinCEN form 

created for such purposes:7 

 

On September 30, 2025, FinCEN issued a temporary exemptive relief from complying with the requirements of the Final Rule, 

delaying the effective date until March 1, 2026.8 The Final Rule generally eliminates the dollar amount threshold for the transfer to be 

considered a reportable covered transfer which does not seem to apply to the transfer of interest in entities holding residential real 

estate. In addition, FinCEN recognized that certain information collected under the Final Rule may also be available to law 

enforcement, and in some cases, through the recently enacted CTA.9 Unlike the beneficial ownership requirement in the CTA, the 

Final Rule provided an additional reporting requirement that aimed to capture a particular class of activity deemed to be of high-risk 

for money laundering purposes on a transaction-specific basis.  

The Final Rule requires certain persons involved in “Reportable Transfers”, therein identified as “Reporting Persons”, to maintain a 

record of and file a streamlined version of the Suspicious Activity Report (SAR), identified therein as a “Real Estate Report”, no later 

than 30 calendar days after the date of closing. Before the Final Rule was suspended as a result of the Flowers Title decision, the 

real estate reports had to be filed for any reportable transfers with a closing date occurring on or after March 1, 2026. 

 

 

6 31 USC §5312(a)(2)(U). 

7 FinCEN, Residential Real Estate Frequently Asked Questions, available at https://www.fincen.gov/rre-faqs   
8 FinCEN, Exemptive Relief Order to Delay the Effective Date of the Residential Real Estate Rule (Sept. 30, 2025), available at 
https://www.fincen.gov/system/files/2025-09/RRE-Rule-Exemptive-Relief-Order-508.pdf  
9 Anti-Money Laundering Regulations for Residential Real Estate Transfers, 89 Fed. Reg. 70258 (August 29, 2024) (codified at 31 C.F.R. §1031). 

https://www.fincen.gov/rre-faqs
https://www.fincen.gov/system/files/2025-09/RRE-Rule-Exemptive-Relief-Order-508.pdf
https://www.fincen.gov/system/files/2025-09/RRE-Rule-Exemptive-Relief-Order-508.pdf
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Under the Final Rule, the designated “Reporting Person” is required to maintain a record of the documents filed in connection with 

“Reportable Transfers” for a period of five years. Unlike the CTA, the Final Rule would identify the “Reporting Person” following the 

“cascade” hierarchical order based on the specific functions performed by various persons involved in the closing or settlement of 

the “Reportable Transfer”.   

As a result of Flowers Title, however, FinCEN announced that reporting persons are not currently required to file real estate reports 

with FinCEN and are not liable if they fail to do so while the order remains in force.  

The facts  

Flowers Title Companies, LLC (“Flowers Title”), the complainant in Flowers Title, is a company engaged in the business of providing 

real estate title, closing, and settlement services in the United States. Flowers Title routinely participates in residential real estate 

transactions, including transactions involving non‑financed purchases and the transfer of property to legal entities or trusts. As a 

closing and settlement services provider, Flowers Title fell squarely within the category of persons designated as “Reporting Persons” 

under the Final Rule. 

Under the Final Rule, Flowers Title would have been required, for each Reportable Transfer, to collect and submit extensive 

information to FinCEN concerning the transferee entity or trust, its beneficial owners, trustees, and signing individuals, as well as 

information regarding the transferor, the residential real property, the consideration paid, and the sources and methods of payment. 

As the “Reporting Persons”, the Final Rule placed the primary responsibility on closing and settlement service providers (such as title 

companies) to determine reporting responsibility and ensure timely and accurate filing of a “Real Estate Report,” even though those 

entities were not themselves alleged to be engaged in illicit finance or otherwise subject to suspicion. 

Flowers Title challenged the Final Rule on the basis that it imposed substantial new regulatory and compliance obligations on its 

business operations, effectively conscripting title and settlement companies into a nationwide AML reporting regime. According to 

Flowers Title, the Final Rule represented a significant departure from FinCEN’s prior practice of relying on temporary, geographically 

limited GTOs. Instead, it now imposed permanent and nationwide obligations without monetary thresholds or individualized suspicion. 

Flowers Title asserted that complying with the Final Rule would require changes to its transactional workflows, increased 

administrative burdens, and regulatory risk for failure to comply with complex reporting requirements. 

Flowers Title filed the suit in April 2025 under the APA, seeking to invalidate the Final Rule before its effective date of December 1, 

2025. The company alleged that FinCEN lacked statutory authority under the BSA to impose such broad reporting obligations on 

routine and lawful residential real estate transactions, particularly where the transactions were not inherently suspicious. In addition 

to its statutory challenge, Flowers Title pleaded alternative constitutional claims, asserting that if BSA were interpreted to authorize 

the Final Rule, it would constitute an unlawful delegation of legislative power and exceed Congress’s authority under the Constitution. 

The court ultimately ruled in favor of Flowers Title on statutory grounds alone, holding that FinCEN lacked authority under the BSA 

to promulgate the rule. The court ruled in its entirety, without discussing Flowers Title’s constitutional arguments. 

The Flowers Title decision  

The court first held that § 5318(g)(1) did not authorize the Final Rule because the statute limits FinCEN’s reporting authority to 

transactions that are “suspicious.” Applying ordinary‑meaning statutory interpretation, the court concluded that a transaction is 

“suspicious” only if it tends to “arouse belief”, based on some factual basis, that wrongdoing may be occurring.  

FinCEN argued that non‑financed residential real estate transactions involving entities or trusts are categorically suspicious because 

such transactions can be exploited for money laundering and have historically appeared in law‑enforcement actions. The court 

rejected this rationale as conclusory, emphasizing that the mere fact that some illicit actors have used a type of transaction does not 

render all such transactions inherently suspicious. The court also discounted FinCEN’s reliance on data from prior GTOs, including 

statistics indicating that a portion of transactions subject to GTOs involved parties flagged in other suspicious activity reports. The 

court noted that GTOs were geographically and economically limited and therefore could not justify treating all non‑financed 

residential real estate transfers nationally as suspicious. 
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Next, the court held that § 5318(a)(2) does not independently authorize FinCEN to impose new reporting obligations. Applying a 

contextual interpretation, the court concluded that this statutory provision allows the US Treasury to require covered entities to 

maintain procedures, such as procedures for collecting and reporting information, where reporting obligations are otherwise 

authorized by statute. It does not, however, grant standalone authority to mandate substantive reporting requirements.  

The court emphasized the distinction between substantive reporting obligations and procedural requirements that govern how such 

reports are made. Interpreting § 5318(a)(2) as an independent reporting grant would improperly expand FinCEN’s authority, rendering 

§ 5318(g)(1)’s “suspicious transaction” limitation superfluous and conflict with core canons of statutory interpretation. Having 

concluded that the Final Rule exceeded FinCEN’s statutory authority, the court held that vacatur was the appropriate remedy  under 

the APA. 

Key takeaways 

The decision underscores a renewed judicial emphasis on strict statutory limits on agency rulemaking authority. In vacating 

FinCEN’s residential real estate AML reporting rule, the court made clear that broad policy objectives, such as combating illicit 

finance, cannot substitute for clear congressional authorization, particularly where an agency seeks to impose nationwide reporting 

obligations on transactions that are not inherently suspicious under the governing statute. Whether the government will challenge 

the Flowers Title decision via an appeal or take steps to narrow the Final Rule remains to be seen. Currently reporting of 

non‑financed residential real estate transfers to entities or trusts is not required. However, it is advisable to continue to gather the 

necessary information and documents for the reporting under the Final Rule, including if such reporting is required retroactively 

back to March 1, 2026 or a later date. 
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