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In brief 

The Australian Government has proposed sweeping changes to the capital gains tax 

(CGT) regime for foreign residents. If enacted, the reforms would broaden the 

definition of “real property”, expand when disposals of interests in an entity that holds 

Australian real property will be subject to CGT, and require pre‑completion notification 

to the Australian Taxation Office (ATO) for high‑value transactions.  

Unexpectedly, parts of the expanded “real property” definition would apply 

retrospectively from 2006, with no grandfathering rules for existing investments and 

limited transitional relief for certain renewable energy assets.  

Foreign residents may face unexpected tax liabilities, despite ATO statements 

flagging an intention to limit reviews to transactions occurring in the past four years. 

 
 

Recommended actions 

1. Review historic transactions that had an Australian nexus (particularly those that 

have occurred in the past four years) to determine whether they fall within the 

scope of the retrospective elements of the expanded rules.  

2. For future transactions – foreign resident vendors of shares or similar interests should consider: 

a. Whether those interests are classified as an “indirect Australian real property interest” (IARPI) in light of the expanded 

definition of “real property” and broadened testing period.  

b. If the interests are not an IARPI – whether the aggregated transaction value (or market value, if the transaction value is 

not at market value) is more or less than AUD 50 million.  

c. If the aggregated transaction value (or market value, if the transaction value is not at market value) is AUD 50 million or 

more, foreign resident vendors should factor the notification timing requirements into their transaction timelines.  

3. For future transactions – purchasers will need to consider the robustness of due diligence procedures, as purchasers will not 

be able to rely on vendor declarations that the sale shares (or similar interests) are not IARPI if they were reasonably 

expected to know that the declaration was false. 

Background 

Broadly, Australia’s tax rules currently subject foreign residents to CGT on transactions involving Australian real property. A 

capital gain or loss from a CGT event can be disregarded by a foreign resident (including a trustee of a foreign trust) unless the 

CGT asset is taxable Australian property (TAP), which includes: 

1. Taxable Australian real property (TARP) (i.e., real property situated in Australia, including a lease of land in Australia, or a 

mining, quarrying or prospecting right with respect to minerals, petroleum or quarry material situated in Australia); and 

2. CGT assets that are IARPI (i.e., non-portfolio membership interests (e.g., shareholdings (including associates) of 10% or 

more for 12 months in the previous 24 months) that satisfies the principal asset test (PAT) (i.e., more than 50% of the 

underlying entity's market value is derived from TARP) at the time of the CGT event (e.g., when the asset is disposed of)). 
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Draft legislation proposes significant changes to foreign resident CGT rules 
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To complement the above, a withholding tax regime applies whereby purchasers of TARP and IARPI are obliged to withhold 15% 

of the purchase price (or market value, if the purchase price is not at market value), unless an exception applies (e.g., where the 

vendor provides a declaration that they are an Australian tax resident or that the shares are not IARPI).  

 

In 2024, the Australian Government issued a consultation paper, inviting comments on a series of proposals that were said to 

improve the integrity of the foreign resident CGT regime. The proposed changes largely implement those proposals, but with some 

significant new and unexpected elements, which are discussed below.  

Expansion of “real property” definition  

Under the draft legislation, the foreign resident CGT rules now expressly treat certain non-land assets as real property, 

expanding and clarifying the assets subject to Australian CGT on disposal.  

 

The draft legislation clarifies and broadens the scope of assets that constitute TARP for the purposes of the foreign resident 

CGT rules. The changes reflect a broader reconceptualisation of "real property" to encompass assets that derive their value 

from Australian land or natural resources and are not readily movable, consistent with Article 6 of the OECD Model Tax 

Convention.  

 

Under the amendments, TARP is no longer confined to traditional land interests. Assets whose value is economically and 

physically tied to Australian land or natural resources may fall within the concept of real property, even if they are not interests 

in land as such. Specifically, the draft legislation expands the definition of “real property” and TARP to include: 

1. An interest in or right over Australian land (irrespective of how that interest or right is treated under the law of an Australian 

state or territory); 

2. A personal right to call for or be granted an interest in or right over Australian land; 

3. A licence or contractual right in relation to Australian land; 

4. A thing (or combination of things) fixed or installed on land and is, or is reasonably expected to be, situated on Australian land 

for the majority of its useful life (whether or not it is a fixture, or treated in any other way, under common law or the law of an 

Australian state or territory) or a lease, licence or contractual right in relation to the same.  

 

Renewable energy assets, for example, are expected to be treated as real property on this basis, reflecting that they rely on the 

land on which they are installed and cannot easily be relocated offshore. As discussed further below, transitional relief is 

available for certain renewable energy assets.  

Retrospective effect and impact on historical transactions and investments 

The amendments also purport to clarify the meaning of “real property” with limited retrospective effect (confined to interests in 

land and things fixed to land). In particular, the definition of TARP is taken to have always applied (from 12 December 2006) on 

the basis that real property includes interests in land and things fixed to land for the majority of their useful life, regardless of 

their treatment under the law of an Australian state or territory. This retrospective application is expressed as being confirmatory 

in nature and reflects the policy intention that large scale infrastructure facilities and network assets fixed to land were always 

intended to be within the scope of the foreign resident CGT regime. 

 

Notwithstanding the asserted policy intention, the proposed retrospectivity of the changes may cause significant problems for 

foreign investors who have exited historical investments, many of whom reached a conclusion that the foreign resident CGT 

regime did not apply to their circumstances on the basis of the law as it then applied. For example, a foreign resident 

shareholder who did not pay capital gains tax on the disposal of shares in an Australian company (on the basis that less than 

50% of the market value of the company’s assets were attributable to taxable Australian real property, as it was then defined) 

may now be subject to CGT because of the expanded definition and its retrospective effect. Assuming that the foreign resident 
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shareholder had no other Australian income tax liabilities and did not lodge a tax return at the time, the time limit on the ATO 

compliance action (which is tied to the lodgement date) has not yet started to run, meaning the foreign resident shareholder 

could be theoretically pursued for an outstanding CGT liability. While there may be practical constraints on the ATO’s ability to 

collect a historic CGT liability directly from a foreign resident, the ATO does have measures at its disposal to aid collection (for 

example, the ability to issue garnishee notices to third parties who owe amounts to the foreign resident). At the time of writing 

this Alert, the ATO website indicates that the ATO generally “wouldn’t conduct reviews on disposals older than 4 years, even if 

the period of review is still open” nor seek to re-open final settlements, “except in very rare situations”, but reserves the right to 

target disposals that have occurred in the past 4 years or are currently under review. While this is welcome, the Government 

ought to provide further reassurance to taxpayers (e.g., expressly drafting the legislation with these limits).   

 

Similarly, current investments will also be impacted by the proposed retrospectivity of the expanded definition. For example, a 

foreign resident shareholder who disposes of shares after the proposed changes take effect will need to consider whether the 

IARPI test is satisfied having regard to the expanded definition. In other words, there is no transitional relief for current 

investments (other than certain renewable energy assets, as discussed below).  

Proposed changes impose limit on treaty protection 

The draft legislation also proposes to limit the protection that an applicable double tax treaty may have otherwise provided.  

 

Consistent with the OECD Model Tax Convention, Australia’s double tax treaties generally allocate taxing rights in respect of 

transactions involving “real property” or “immovable property” to the country where the property is located. The definition of “real 

property” or “immovable property” for treaty purposes is generally determined in accordance with the domestic law of the 

country where the property is located.  

 

The draft legislation provides that where a treaty defines “real property” or “immovable property” having regard to Australian 

domestic law, the treaty definition follows the proposed expanded definition of TARP outlined above. The guidance 

accompanying the draft legislation suggests that the proposed treaty definition is not intended to have retrospective effect, but 

this ought to be clarified by the Government prior to enactment.  

ATO notification for interests that are declared not to be IARPI 

The draft legislation draws a distinction depending on whether a transaction has a value of more or less than AUD 50 million, 

and imposes a new objective knowledge standard on purchasers.  

 

Transactions of less than AUD 50 million 

Under the draft legislation, for transactions with an aggregated transaction value (or market value, if the transaction value is not 

at market value) of less than AUD 50 million, there will be no new notification requirements and the current rules will continue to 

apply (i.e., the vendor must provide a declaration that either the vendor is an Australian resident or that the interest is not an 

IARPI). 

Transactions of AUD 50 million or more  

For transactions with an aggregated transaction value (or market value, if the transaction value is not at market value) of AUD 

50 million or more, the draft legislation requires the Vendor to lodge a notice with the ATO (in the approved form) stating that 

the interest is not an IARPI.  
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The vendor must give the ATO the notice within the transaction’s “review period”, which begins from when the contract is 

entered into and ends immediately before the purchaser becomes the owner of the CGT asset. As to the amount of notice that 

must be given within the review period, if the review period exceeds 31 days, the vendor must give at least 28 days notice. If the 

review period is less than 31 days, the vendor must give notice as soon as reasonably practicable, but in all cases before the 

review period ends. This is a welcome improvement from the 2024 consultation paper which had provided that notification had 

to be given 28 days before the CGT event, which in most cases would be the date of signing.  

 

For these transactions, a purchaser cannot rely on a declaration given by the vendor unless the notification to the ATO has 

been provided. As a practical matter, the draft legislation also permits the vendor to declare in writing (to the purchaser) that it 

has given the ATO the requisite notice. 

Objective knowledge obligation imposed on purchasers  

Under the current rules, a purchaser is entitled to rely upon a vendor’s declaration (that the vendor is an Australian tax resident 

or that the interest is not IARPI) unless they know, subjectively, that the declaration is false. The draft legislation replaces the 

subjective knowledge test with an objective test which focuses on whether it would be reasonable to conclude that the 

declaration is false. This change is not expected to materially alter outcomes where customary due diligence is undertaken, 

although it does elevate the importance of documenting that diligence on the purchaser-side. 

Point in time test replaced with 365-day test 

Under the current rules, the PAT to determine whether a foreign resident's non-portfolio membership interest in an entity is an 

IARPI is undertaken at a point in time. The Government has expressed a concern that this creates an integrity risk as a foreign 

resident could alter the composition of an entity's assets immediately before the CGT event to ensure that the PAT is not 

satisfied at the relevant time.  

 

To address this, the draft legislation proposes that the test become a 365 day test. If at any time in the 365 days prior to the 

CGT event (e.g., signing the sale contract) the PAT is satisfied, the relevant interest will not be an IARPI. The 365 day period is 

consistent with how taxing rights over real property transactions are defined in the OECD Model Tax Convention and many of 

Australia’s double tax treaties, but is expected to create practical difficulties and substantially increase costs for taxpayers who 

will have to track the market values of assets during the period leading up to the transaction.  

 

The draft legislation also proposes to clarify that the value of mining, quarrying or prospecting information, while not itself TARP, 

is taken into account when undertaking the calculation for the purposes of the PAT. 

Transitional relief for certain renewable energy assets  

Transitional relief has been provided for the disposal of assets that qualify as “Australian renewable energy assets”, with a 

temporary 50% CGT discount applying to eligible foreign investors for CGT events occurring from commencement until 

30 June 2030. 

 

An "Australian renewable energy asset" is defined as a CGT asset that is itself taxable Australian real property, with the 

additional requirement that its primary purpose is to generate, or directly facilitate the generation of, electricity in Australia using 

an eligible renewable energy source. The "primary purpose" requirement is that the asset be used predominantly for renewable 

energy electricity generation. 
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This primary purpose test is particularly relevant for pre-development and development-stage assets. Land or infrastructure that 

is only partly constructed, or not yet constructed, will not automatically qualify unless the surrounding circumstances objectively 

demonstrate that its intended use is limited to renewable electricity generation. Objective indicators may include development 

approvals, grid connection agreements, or rights to future income under offtake agreements.  

 

General electricity transmission infrastructure (such as poles and wires) is not regarded as being a renewable energy asset, 

whereas assets that are essential to the generation process, such as batteries used for grid-firming, may fall within the scope 

where they directly facilitate renewable generation. 
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