
Corporate Governance 2020
A practical cross-border insight into corporate governance law

13th Edition

Featuring contributions from:

Advokatfirmaet BAHR AS

Al Hashmi Law

Arthur Cox

Baker McKenzie

Bowmans

Cravath, Swaine & Moore LLP

Creel Abogados, S.C.

Cyril Amarchand Mangaldas

Davis Polk & Wardwell LLP

Ferraiuoli LLC

GSK Stockmann

Hannes Snellman Attorneys Ltd

Herbert Smith Freehills

Houthoff

Lacourte Raquin Tatar

Law Firm Neffat

Lenz & Staehelin

Macfarlanes LLP

Mannheimer Swartling Advokatbyrå

Marsh & McLennan Companies

Nielsen Nørager Law Firm LLP

Nishimura & Asahi

Olivera Abogados / IEEM Business School

Pinsent Masons LLP

Schoenherr Rechtsanwälte GmbH

SZA Schilling, Zutt & Anschütz 
Rechtsanwaltsgesellschaft mbH

Tian Yuan Law Firm

Uría Menéndez

Wachtell, Lipton, Rosen & Katz

Walalangi & Partners (in association with 
Nishimura & Asahi)

Wolf Theiss

Zunarelli – Studio Legale Associato



Table of Contents

Expert Chapters

Q&A Chapters

1

17

Dual-Class Share Structures in the United States
George F. Schoen & Keith Hallam, Cravath, Swaine & Moore LLP

Corporate Governance for Subsidiaries and Within Groups
Martin Webster & Tom Proverbs-Garbett, Pinsent Masons LLP

11

22

Legal Liability for ESG Disclosures – Investor Pressure, State of Play and Practical Recommendations
Katherine J. Brennan & Connor Kuratek, Marsh & McLennan Companies
Joseph A. Hall & Betty Moy Huber, Davis Polk & Wardwell LLP

Global Transparency Trends and Beneficial Ownership Disclosure
Nancy Hamzo, Bonnie Tsui, Olivia Lysenko & Paula Sarti, Baker McKenzie

28 Australia
Herbert Smith Freehills: Quentin Digby & 
Philip Podzebenko

36 Austria
Schoenherr Rechtsanwälte GmbH: 
Christian Herbst & Roman Perner

143 Mexico
Creel Abogados, S.C.: Carlos Creel C., Gustavo 
Struck & Ilse Bolaños

149 Netherlands
Houthoff: Alexander J. Kaarls

43 China
Tian Yuan Law Firm: Raymond Shi

52 Czech Republic
Wolf Theiss: Jitka Logesová, Robert Pelikán, Radka 
Václavíková & Kateřina Kulhánková

61 Denmark
Nielsen Nørager Law Firm LLP: 
Peter Lyck & Thomas Melchior Fischer

70 Finland
Hannes Snellman Attorneys Ltd: 
Klaus Ilmonen & Lauri Marjamäki

78 France
Lacourte Raquin Tatar: Serge Tatar & 
Guillaume Roche

89 Germany
SZA Schilling, Zutt & Anschütz 
Rechtsanwaltsgesellschaft mbH: 
Dr. Christoph Nolden & Dr. Michaela Balke

97 India
Cyril Amarchand Mangaldas: Cyril Shroff & Amita 
Gupta Katragadda

105 Indonesia
Walalangi & Partners (in association with Nishimura 
& Asahi): Andhika Indrapraja, Femalia Indrainy 
Kusumowidagdo & Raditya Pratamandika Putra

112 Ireland
Arthur Cox: Brian O’Gorman & Michael Coyle

120 Italy
Zunarelli – Studio Legale Associato: 
Luigi Zunarelli & Lorenzo Ferruzzi

128 Japan
Nishimura & Asahi: Nobuya Matsunami & 
Kaoru Tatsumi

156 Norway
Advokatfirmaet BAHR AS: Svein Gerhard Simonnæs 
& Asle Aarbakke

161 Oman
Al Hashmi Law: Omar Al Hashmi & Syed Faizy Ahmad

166 Poland
Wolf Theiss: Maciej Olszewski, Joanna Wajdzik, 
Monika Gaczkowska & Izabela Podleśna

172 Puerto Rico
Ferraiuoli LLC: Fernando J. Rovira-Rullán & 
Andrés I. Ferriol-Alonso

179 Romania
Wolf Theiss: Ileana Glodeanu, Mircea Ciocirlea, 
Luciana Tache & George Ghitu

188

203

Slovenia
Law Firm Neffat: Leonardo Rok Lampret & 
Domen Neffat

Spain
Uría Menéndez: Eduardo Geli & Ona Cañellas

195 South Africa
Bowmans: Ezra Davids, Ryan Kitcat & Lauren Midgley

214 Sweden
Mannheimer Swartling Advokatbyrå: Patrik 
Marcelius & Isabel Frick

220 Switzerland
Lenz & Staehelin: Patrick Schleiffer & Andreas von 
Planta

228

248

United Kingdom
Macfarlanes LLP: Tom Rose & Dominic Sedghi

Uruguay
Olivera Abogados / IEEM Business School: 
Juan Martín Olivera

237 USA
Wachtell, Lipton, Rosen & Katz: 
Sabastian V. Niles

136 Luxembourg
GSK Stockmann: Dr. Philipp Moessner & 
Anna Lindner



Corporate Governance 2020

Chapter 422

Global Transparency 
Trends and Beneficial 
Ownership Disclosure

Baker McKenzie Olivia Lysenko Paula Sarti

Nancy Hamzo Bonnie Tsui

Although the EU Directive applies to all Member States, as 
a minimum harmonising directive, each Member State must 
adopt national implementing legislation that is equally or more 
stringent than the EU Directive.  The majority of Member 
States have yet to implement adequate centralised registers and 
for those countries that have implemented registers, the regime 
looks slightly different in each jurisdiction.  

2.2 France (private register)

The EU Directive was transposed into French law by Ordinance n° 
2016-1635 in December 2016, clarified by the Decree n° 2017-1094 
in June 2017 and re-enforced by Decree n° 2020-118 in February 
2020.  Companies and other entities registered with the Trade 
and Companies Registry (Registre du Commerce et des Sociétés) must 
obtain and maintain up-to-date and accurate information on 
their ultimate beneficial owners (“UBOs”).  This information 
must then be sent to the court clerk office.

(a) Entities in scope
The obligation to obtain and maintain information on UBOs 
applies to: (i) all civil and commercial companies whose regis-
tered office is located in France; (ii) economic interest groups 
with their registered office located in France; (iii) foreign 
commercial companies with an establishment in France; and 
(iv) other legal entities whose registration is provided for by 
law or regulatory provisions (e.g. associations issuing bonds).  
Companies whose securities are admitted to trading on a regu-
lated market such as Euronext Paris are exempt. 

(b) Test for ownership
A UBO is defined as a natural person who: (i) directly or indi-
rectly holds more than 25% of the share capital or voting rights 
company; or (ii) exercises, by any and all means, a power of 
control over the company’s management, administrative or 
executive bodies or over the general meeting of shareholders.  
Since the two criteria are alternative, it is possible for one indi-
vidual to be a UBO by virtue of his/her shareholding and for 
another individual to be a UBO by virtue of his/her power 
or control.  In such a case, both individuals would need to be 
declared as UBOs.  As the test captures both direct and indirect 
control, in practice, the entire chain of control must be analysed 
from the French entity and up to the ultimate natural person(s) 
who indirectly control(s) the entity.

(c) Key obligations
Applicable companies must obtain and keep accurate and 
up-to-date information on its UBOs.  Companies must file a 
form with the Trade and Companies Registry.  The form details 

1 Introduction
One of the most pressing corporate governance issues today is the 
growing trend towards increased corporate transparency.  Public 
and private companies around the world are being mandated 
to identify and disclose the details of their ultimate beneficial 
owners – the individuals who ultimately own or control them.

This movement towards transparency has its recent origins in 
international standards adopted primarily to combat cross-border 
money laundering, corruption and financial crime.  Corporate 
transparency has also made its way into mainstream discourse.  
Data leaks such as the Panama Papers in 2016 and the Paradise 
Papers in 2017 have thrown a spotlight on complex corporate 
structures, the identity of “true” owners and general tax avoid-
ance.  Today, legislators and regulators have renewed their focus on 
corporate transparency, extending their reach beyond anti-money 
laundering measures solely applicable to the financial sector.

One key measure introduced by various countries is the 
requirement to prepare and maintain a register identifying 
the “owners” of the company.  Specific reporting and disclo-
sure requirements vary by jurisdiction, with some countries 
requiring the register to be publicly filed and others allowing for 
the register to be privately held, but accessible to government 
authorities.  We will take a closer look at these requirements in 
key jurisdictions and discuss practical compliance issues, before 
addressing what may be on the horizon in the near future. 

2 In-Depth Look at Key Jurisdictions

2.1 The EU Directive

The Fourth Money Laundering Directive ((EU) 2015/849) as supple-
mented and amended by the Fifth Money Laundering Directive 
((EU) 2018/843) (together, the “EU Directive”) came into 
force in the European Union in 2017.  The EU Directive leads 
the largest multinational effort to harmonise measures against 
money laundering and financial crime across Member States.  
Article 30, in particular, requires Member States to ensure that 
companies incorporated within their jurisdiction obtain and 
hold adequate, accurate and current information on their bene-
ficial owners, including details of the beneficial interests held.  
Such information should be held in a central register (in the 
relevant Member State) and accessible to specified authorities, 
firms carrying out customer due diligence and any other person 
or organisation able to demonstrate a legitimate interest.  The 
EU Directive also provides that mechanisms to verify that such 
information is adequate, accurate and current should be put in 
place and breaches should be subject to effective, proportionate 
and dissuasive measures or sanctions.
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Some information for PSCs (such as residential addresses and 
full dates of birth) are not part of the public register, but are 
shared with specified public authorities (e.g. the Bank of England 
and the Financial Conduct Authority) and credit reference agen-
cies.  Entities can also apply to have PSC information withheld 
from the public register where disclosure would put a person at 
risk of violence or intimidation.  Protection must be applied for 
and must meet certain statutory criteria to be awarded.

Non-compliance is an offence punishable by a fine or up 
to two years’ imprisonment, or both.  Entities must comply 
with the regime and all persons who are PSCs must provide 
the required information or risk being convicted.  There is no 
defence for an inadvertent or minor breach of the provisions.  
Those who fail to comply with their disclosure duties also risk 
their interest in the entity becoming restricted.  A “restrictions 
notice” prevents a PSC from exercising any rights attaching 
to the interest in question thereby preventing the person from 
selling, transferring or receiving any benefit from their interest 
in the entity until the entity obtains the information that it needs 
and lifts the restrictions.

At present, the main implications of the United Kingdom’s 
withdrawal from the European Union are expected to only 
impact the above requirements for societas europaea.

2.4 Canada (private register)

By way of background, Canadian corporations can be governed 
under the federal corporate statute in Canada, the Canada Business 
Corporations Act (“CBCA”), or under the corporate statute in any 
province or territory in Canada.  Corporations organised and 
existing under the CBCA are required to prepare and maintain 
a register of individuals with significant control (“ISCs”) since 
June 2019. 

(a) Entities in scope
In general, all CBCA corporations that are not public companies 
(i.e. “reporting issuers”) or corporations listed on a designated 
stock exchange (as defined by the Income Tax Act (Canada)) must 
prepare and maintain a register of ISCs.  While this require-
ment currently only applies to corporations governed under 
the CBCA and the Business Corporations Act (British Columbia), 
similar legislation is expected to come into force for other juris-
dictions in Canada.

(b) Test for ownership
ISCs are individuals who meet either of the following tests: (i) 
the 25% interest test; or (ii) the influence/control in fact test.  
Under the 25% interest test, an individual is an ISC if he/she 
has interests/rights in a number of shares that either: (a) carry 
25% or more of all voting rights attaching to the corporation’s 
outstanding voting shares; or (b) have a fair market value equal 
to 25% or more of the aggregate fair market value of the corpo-
ration’s outstanding shares.  Interests can take the form of regis-
tered ownership, beneficial ownership or direct or indirect 
control or direction.  In addition, where interests are jointly held 
or individuals act jointly or in concert, all such joint holders or 
individuals will generally be considered ISCs.  Under the influ-
ence/control in fact test, an individual is an ISC if he or she has 
direct or indirect influence that, if exercised, would give him/
her control in fact of the corporation. 

(c) Key obligations
Generally, corporations must identify their ISCs, confirm their 
information, and keep it up to date.  Shareholders have an obli-
gation to provide accurate and complete information in response 

include name, date and place of birth, nationality, place of resi-
dence, terms/means of the control exercised over the company, 
and date on which beneficial ownership began for each UBO.  
While the information submitted to the Trade and Companies 
Registry is not generally publicly available, the register is avail-
able to the French financial intelligence desk, tax authorities, 
customs authorities, judicial judges, police officers, and certain 
other public authorities.  In the absence of a UBO, applicable 
companies can submit a declaration stating that the legal repre-
sentative of the company is the UBO; this is an exception solely 
for entities that do not have a UBO.  Updates to UBO infor-
mation must be filed regularly with the Trade and Companies 
Registry and within 30 days of any act or event that changes the 
beneficial owner information filed previously.

In the event of non-compliance, the president of the 
Commercial Court, upon its own initiative or upon request of the 
prosecutor or any person demonstrating a legitimate interest, may 
order the company to produce and file the information document 
under financial compulsion.  In addition, a fine and a sentence 
of imprisonment of six months may be incurred for non-compli-
ance or for filing inaccurate or incomplete information. 

2.3 United Kingdom (public register)

Since April 2016, most companies incorporated in England and 
Wales have been required to keep a register of “people with 
significant control” (“PSCs”) and to file a copy of same with 
Companies House, the local registrar.  These requirements were 
first introduced in the Companies Act 2006 and the Register of People 
with Significant Control Regulations 2016, before being extended 
to comply with the EU Directive through the Information about 
People with Significant Control (Amendment) Regulations 2017.  Each 
company’s register is public and there is no charge to access the 
register.

(a) Entities in scope
Generally, the disclosure requirements capture private compa-
nies limited by shares or guarantee, public companies limited 
by shares (unless listed on a regulated market in a European 
Economic Area state), unlimited companies, unregistered 
companies, limited liability partnerships, societas europaea, 
Scottish limited partnerships, and Scottish general partnerships 
(where each of the partners is a corporate entity).

(b) Test for ownership
Broadly, PSCs are those who: (i) directly or indirectly own more 
than 25% of a company’s shares; (ii) directly or indirectly control 
more than 25% of members’ voting rights; (iii) have the direct 
or indirect right to appoint or remove a majority of the board of 
directors; or (iv) otherwise exercise, or have the right to exercise, 
“significant influence or control”.  As well as including natural 
persons, a PSC can include certain specified bodies or entities.  
Non-statutory guidance has been published by the Department 
for Business, Innovation and Skills to assist with interpretation 
of these conditions. 

(c) Key obligations
Entities in scope are generally required to prepare and maintain 
their own register and must take reasonable steps to identify its 
PSCs.  In addition to the nature of control and corresponding 
date, personal details of PSCs such as their name, residential 
address, nationality, and date of birth must be disclosed.  The 
register must be filed with Companies House and be kept up to 
date with any updates to the PSC register being made within 14 
days of a change and Companies House notified of the change 
within 28 days of same.

© Published and reproduced with kind permission by Global Legal Group Ltd, London
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The manner of actual control is determined by: (i) direct or 
indirect holding, alone or together with associated investors, 
of not less than 50% of the enterprise’s shares, equity inter-
ests, shares of property, voting rights or similar rights or inter-
ests; (ii) direct or indirect holding, alone or together with associ-
ated investors, of less than 50% of the enterprise’s shares, equity 
interests, shares of property, voting rights or similar rights or 
interests, but of sufficient voting rights to influence materi-
ally the decisions of the enterprise’s organ of authority; or (iii) 
other circumstances enabling material influence on the enter-
prise’s operational decisions, personnel affairs, financial affairs, 
or even technology.

(c) Key obligations
FIEs are required to comply with the Measures and provide 
accurate and truthful information.  Generally speaking, the FIE 
must disclose the ultimate actual controller information when 
the FIE first registers with the AMR at the time of establish-
ment or when it registers an amendment with the AMR which 
requires disclosure of the ultimate actual controller (e.g. during 
a transfer of equity interest, change of company name, etc.).  
The specific information to be disclosed to the enterprise regis-
tration system includes the name of ultimate actual controller, 
place of registration for a corporate entity or passport number 
or identity card number for a natural person.  

If there is a change of ultimate controller of the FIE and it is 
not reported in the aforementioned circumstances, the FIE shall 
report the change through the enterprise registration system 
within 20 working days after the change occurred.  In addition, 
the ultimate actual controller must also be disclosed during the 
FIE’s AMR annual reporting (currently January to June each 
year).  If an FIE fails to make supplemental or corrective filing 
within 20 working days after being notified by MOFCOM 
of missing or incorrect information filing, MOFCOM may 
order the FIE to take corrective action within an additional 
20 working days.  If the FIE still fails to do so, the FIE may 
be fined.  Penalties may also be imposed if the information 
disclosed is erroneous.  FIEs with a record of violations may 
also have their non-compliance records made public.

2.6 Brazil (private register)

Provisions similar to the EU Directive came into force in May 
2016 through the Normative Instruction No.1,634 (NI 1,634/2016), 
as amended by Normative Instruction No. 1,863 (NI 1,863/2018) 
(the “Normative Instruction”).  Pursuant to the Normative 
Instruction, upon enrolment with the National Corporate 
Taxpayers Registry (Cadastro Nacional da Pessoa Jurídica or 
“CNPJ”) or upon request by the tax authorities, certain entities 
must disclose old and new registers of UBOs. 

(a) Entities in scope
The obligation to maintain and disclose a register of UBOs 
generally applies to: (i) legal entities required to register with the 
CNPJ; (ii) clubs and investment funds, established in accord-
ance with the rules of the Brazilian Securities Commission 
(Comissão de Valores Mobiliários); (iii) foreign entities that, in 
Brazil, are owners of rights over real estate, vehicles, crafts, 
aircraft, checking accounts, investments in the financial and/
or capital market or interests in equities established outside 
the capital market; (iv) foreign entities that carry out the activ-
ities of leasing, vessel chartering, equipment rental or impor-
tation of goods to be contributed as capital contributions in 
Brazilian entities; (v) foreign financial institutions that carry out 
purchase and sale transactions of foreign currency with banks in 

to any request from the corporation and the ISC Register should 
record the steps the corporation took to identify its ISCs.  
Information required includes their name, date of birth, residen-
tial address, and jurisdiction of residence for tax purposes.  An 
explanation of why the person is considered an ISC (including a 
description of his or her interests and rights in the corporation’s 
shares) must also be provided.  The ISC Register must be kept 
at the registered office of the corporation or any other place in 
Canada that the board of directors designates.

Corporations are required to take reasonable steps to update 
the ISC Register, and ensure that it is accurate and complete, at 
least once every financial year.  If a corporation becomes aware 
of a change affecting the ISC Register, the update should be 
recorded within 15 days of the corporation becoming aware of 
such information.  If requested, the corporation is required to 
disclose the ISC Register to shareholders and creditors of the 
corporation and Corporations Canada.  Investigative bodies that 
are allowed to request information include any police force and 
the Canada Revenue Agency.  The ISC Register is not, however, 
otherwise publicly available.

While it remains to be seen how Corporations Canada will 
enforce the ISC Register requirements or audit corporations, the 
CBCA provides that a corporation which fails to maintain an ISC 
Register (or to produce same upon request) is liable to a fine.  In 
addition, every director, officer or shareholder who knowingly 
contravenes its obligations with respect to the ISC Register may 
be liable to a fine or up to six months’ imprisonment, or both.

2.5 China (private register)

The Measures for the Reporting of Foreign Investment Information issued 
by the Ministry of Commerce (“MOFCOM”) and the State 
Administration for Market Regulation (the “AMR”) effective 
from January 2020 (the “Measures”) prescribes disclosure 
requirements for the “ultimate actual controller” of a foreign-in-
vestment entity (“FIE”) in the People’s Republic of China.  
Details of the ultimate actual controller must be provided using 
the AMR’s online enterprise registration system.  The informa-
tion will then be shared with the MOFCOM.

(a) Entities in scope
Domestic entities (i.e., entities established in China with no 
foreign ownership or investment) are outside the scope of the 
Measures.  The main entities within the scope of the Measures 
include: (i) foreign-invested enterprises (including foreign-in-
vested companies and partnership enterprises); and (ii) repre-
sentative offices of foreign enterprises established in the PRC 
that are engaged in production and operational activities.

(b) Test for ownership
Broadly, the ultimate actual controller is a natural person, enter-
prise, governmental organisation or international organisation 
that, directly or indirectly, exercises ultimate control over the 
investor in the FIE, whether through shares, by contract, by way 
of trust or otherwise.  If the actual controller is outside the PRC, 
the chain should be followed up to a listed company or natural 
person outside the PRC, a foreign governmental organisation 
(including government funds) or an international organisation.  
If the actual controller is inside the PRC, the chain should be 
followed up to a PRC-listed company, a natural person in the 
PRC or a state-owned/collective enterprise.  Given the above, 
a partnership or a fund would not be deemed as a qualified 
actual ultimate controller of an FIE for the aforesaid reporting 
purpose.  In such case, it is still required to trace further upward 
to, for instance, an individual or several individuals who control 
the partnership or fund.
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companies.  However, on October 22, 2019, the US House of 
Representatives passed the Corporate Transparency Act of 2019 
(H.R. 2513) (“CTA”).  If passed in the Senate, the CTA would 
bring the US in line with international standards governing the 
disclosure of beneficial ownership and would require applicants 
seeking to form a corporation or limited liability company to 
file a report with the Financial Crimes Enforcement Network 
(“FinCEN”) listing the beneficial owners of the entity and to 
update this report annually.  

If enacted, the CTA would cover any corporation or limited 
liability company formed under any state law, as well as any 
non-US entity eligible to register to do business under any state 
law.  Certain exceptions would apply for entities such as issuers 
of registered securities.

The CTA defines a beneficial owner as “a natural person who, 
directly or indirectly, through any contract, arrangement, under-
standing, relationship or otherwise exercises substantial control 
over a corporation or limited liability company, or owns 25% or 
more of the equity interests of a corporation or limited liability 
company, or receives substantial economic benefits from the 
assets of a corporation or limited liability company”.  The defi-
nition excludes certain natural persons, including employees of 
corporations or limited liability companies whose control of the 
entity is a result of their employment. 

Applicants would be required to provide for themselves and 
for each beneficial owner of an applicable entity information 
such as: full legal name; date of birth; current residential or busi-
ness address; and passport or government-issued identifying 
information.  FinCEN may provide this information to state and 
federal law enforcement agencies only for the purposes of law 
enforcement, national security or intelligence.

If the CTA is enacted, applicable entities formed prior to its 
enactment would have two years to either report the required 
details about their beneficial owners or register for an exemption 
with FinCEN.  Failure to comply could result in a civil penalty 
and/or imprisonment for up to three years.  Non-compliance 
includes knowingly providing or attempting to provide false or 
incomplete information. 

3 Looking Ahead
It is undeniable that there is a trend toward increased corporate 
ownership transparency around the world.  However, despite 
the international push towards transparency, local frameworks 
for determining and reporting beneficial ownership remains 
inconsistent, with specific requirements varying from jurisdic-
tion to jurisdiction.  While we should expect increased global 
alignment in the future, the current lack of consistency poses 
unique challenges for multinationals managing the various 
compliance requirements in different jurisdictions, including 
the different information that needs to be provided and time-
lines imposed for reporting. 

In addition, the underlying legislation in many jurisdictions 
remains new and subject to refinement through interpretative 
guidance and accompanying regulations that have yet to be 
published.  For example, in Canada, the ISC register require-
ments under the CBCA currently exempt “reporting issuers” (i.e. 
public corporations) from the requirement to prepare and main-
tain the ISC, but this exemption does not extend to the wholly 
owned subsidiaries of public corporations and it is not yet clear 
how disclosure requirements under securities laws will intersect 
or overlap with the ISC register requirements.  Regulations to 
clarify this and provide additional guidance to CBCA corpora-
tions are only in the consultation stages, despite the ISC Register 
requirement being introduced last year. 

Brazil, receiving and delivering cash in kind in the liquidation 
of foreign exchange transactions; and (vi) Special Partnership 
Agreements (Sociedade em Conta de Participação) related to the 
ostensible shareholder.  In some circumstances, exemptions may 
apply, including for foreign entities that are registered as public 
entities (whether listed or not) in Brazil. 

(b) Test for ownership
The definition of UBO generally refers to individuals who: (i) 
directly or indirectly hold, control, or “significantly influence” 
an entity; or (ii) on whose behalf a transaction is undertaken.  
“Significantly influence” means the individual who: (a) directly 
or indirectly holds more than 25% of the entity; or (b) directly 
or indirectly holds or exercises the majority of the voting rights 
of the entity (including the power to appoint the majority of the 
administrators of the entity), even without controlling it.

The Normative Instruction provides exceptions to the defini-
tion above whereby some entities may be considered the UBO, 
instead of individuals.  An exception is made, for example, for 
legal entities incorporated as public companies in Brazil or in 
countries that require public disclosure of all relevant share-
holders, provided that such companies were not incorporated in 
low-tax jurisdictions or privileged tax regimes.  Where an excep-
tion applies, the information submitted to the Brazilian IRS 
must indicate the individual with authority to represent such 
entity, as well as its controllers and administrators.  Given the 
applicable exceptions, the determination of the UBO must be 
analysed on a case-by-case basis.

(c) Key obligations
Obligated entities are required to investigate and determine its 
UBOs, maintain its own register of beneficial owners in the 
CNPJ, and keep information up to date.  The reporting process 
involves two steps with the electronic system of the Brazilian 
tax authorities: reporting the UBOs through an electronic form 
and providing supporting documentation.  These include: a 
statement with the organisational chart of the obligated entity 
evidencing its UBO; the articles of organisation and bylaws 
of the obligated entity; a corporate document evidencing the 
powers of the legal representative of the obligated entity; power 
of attorney granted by the obligated entity to a Brazilian resi-
dent with powers to receive service of process and represent it 
before the Brazilian tax authorities; and a copy of the personal 
document or passport of the legal representative of the obligated 
entity.  The information must be disclosed upon enrolment with 
the CNPJ, or upon request from the tax authorities but is other-
wise not publicly available.  The information is not publicly 
available as it is held by the Brazilian tax authorities.

The Normative Instruction also provides that entities domi-
ciled abroad but enrolled with the CNPJ must notify their UBO 
on the electronic system of the Brazilian tax authorities (along 
with the DBE forms and documents listed above) within 90 days 
as from the date of their enrolment with the CNPJ to avoid the 
suspension of the CNPJ.  In addition, any change involving the 
UBO or corporate details (e.g. corporate name, address, etc.) 
of the obligated entity shall be informed to the Brazilian tax 
authorities within 30 days as of such change.  Entities failing 
to disclose their UBO will generally have their CNPJ registry 
suspended and will not be able to conduct transactions (new 
investments or loans) with local financial institutions.  

2.7 United States of America (no register)

There are currently no legal requirements to disclose informa-
tion on beneficial owners of US corporations or limited liability 
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■	 To	the	extent	possible,	ensure	 that	 information	collected	
and disclosed for all subsidiaries is consistent across juris-
dictions to avoid discrepancies and misinformation being 
provided to regulators.  This may mean collecting and 
maintaining information on beneficial owners or persons 
with significant control centrally and referencing the same 
corporate structure chart for submissions (redacted as 
necessary) to meet all disclosure requirements.

As with all disclosure obligations, companies need to strike 
a balance between providing sufficient and accurate informa-
tion while avoiding over-disclosure that can cause confusion.  
Going forward, whether a jurisdiction is enacting new legisla-
tion or providing interpretative guidance on existing legislation, 
more changes are to come.  In the UK, for example, the govern-
ment has proposed introducing a Registered Overseas Entity 
Register for overseas entities that either (a) own UK property, or 
(b) participate in UK public procurement tenders over certain 
thresholds.  The target implementation date is 2021. 

As disclosure and reporting requirements find their feet, we 
can expect enforcement mechanisms such as audits for accuracy 
and completeness of information, requests by public authorities 
for access to private registers as well as the imposition of fines 
and penalties for non-compliance all to be tested.  With global 
developments being constant, it will be increasingly important 
for multinational companies to keep a close eye on such devel-
opments to ensure compliance.

Given the varying requirements and interpretative guid-
ance in different jurisdictions, multinational companies should 
consider taking the following steps in an effort to ensure they 
are compliant with legal requirements: 
■	 Identify	all	subsidiaries	within	the	corporate	group	struc-

ture that are subject to beneficial ownership disclosure 
requirements.

■	 For	 each	 relevant	 subsidiary,	 review	 and	 consider	 the	
ownership structure up the chain to the ultimate parent 
company, taking into consideration where control (e.g. 
management) and ownership (e.g. economic interest) lies 
at each step in the chain.

■	 Carefully	work	through	the	applicable	disclosure	require-
ments in each jurisdiction (with the assistance of local 
counsel where needed), to identify the individuals or enti-
ties that must be disclosed as beneficial owners or persons 
with significant control.

■	 Collect	 the	 necessary	 information/documents	 in	 line	
with local requirements for each owner or person, taking 
into consideration any necessary certifications or formal-
ities for documents (e.g. translations, notarisation and 
legalisation).

■	 Prepare	the	relevant	forms	or	registers	for	each	subsidiary	
and file or keep same at the designated location in accord-
ance with local legal requirements. 

■	 Develop	and	initiate	an	internal	process	for	how	the	neces-
sary forms and registers should be updated on a regular 
basis for changes.  This may involve a notification system 
for internal transactions (e.g. reorganisations or restruc-
turings) and/or periodic check-ins for each jurisdiction.
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