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1. Australia - An overview

Our Government

The Commonwealth of Australia comprises a federation of six States:

New South Wales, Queensland, South Australia, Tasmania, Victoria and Western
Australia, and two major mainland territories, the Northern Territory and the
Australian Capital Territory and a number of minor territories.

Australia obtained de-facto independence from Great Britain in 1901, when

the Federation was formed and the Australian Constitution was adopted. Full
independence was formally achieved in 1986. Since Federation, Australia has
enjoyed a history of stable government based on a parliamentary system similar
to the British Westminster system, where the government exercises executive
authority but is directed by and accountable to the parliament via the head of
government (known as the Prime Minister) and his or her ministers.

Whilst independent, Australia continues to be a constitutional monarchy

with Queen Elizabeth Il as its current ceremonial head of state. The Queen is
represented by a Governor General, who is appointed by the Queen on the advice
of the Prime Minister.

Economy and industries

In its 25th year of uninterrupted annual growth, Australia offers significant
opportunities for foreign investment in a range of growth sectors, including in
agribusiness, education, tourism, mining and wealth management. Investors regard
Australia as an excellent place to invest because of its population growth, highly
skilled workforce, strategic location, strong record of economic growth and stable
governance and regulatory environment.

Australia’s economy is primarily services-based, although in recent years it has
enjoyed the success of a strong resources sector. Australia is a major global
commodity producer of natural resources such as coal, iron ore, uranium, gold and
natural gas. The five biggest industries in Australia are financial and insurance
services, mining, construction, manufacturing and scientific and technical services.
Other significant industries include education, agriculture, forestry and fishing.



Australia is open for business as a major trading nation. Seven nations in the
Asia region are now top 10 trading partners, including China, Japan, South Korea,
Singapore, New Zealand, Malaysia, Thailand, USA, United Kingdom and Germany.
Australia is also a major attraction for foreign investors, and was ranked as the
world's tenth most attractive destination for foreign direct investment (FDI) in
2015.

Australia has built up bilateral trade relationships with Japan, Indonesia,
Malaysia, China and the United Arab Emirates over many years. It is party to a
number of Free Trade Agreements (FTAs), notably with the United States, China,
Japan and Korea.

The Federal and State systems

Overview

There are three levels of government in Australia: Federal, State and Local.
Australia has a Westminster system of government (based on the United
Kingdom) and an independent judiciary.

Australia is a representative parliamentary democracy. Therefore, members of
Federal and State Parliaments (and Local Governments) are chosen from and
elected by the people. Voting is compulsory for Australian citizens from the age
of 18 in Federal, State and Local Government elections.

Foreign companies doing business in Australia must comply with laws made by
all three levels of government. If operating in multiple states and territories,
businesses should also be aware that applicable state/territory laws can be
different from each other, and so the business may have to comply with
different legal/regulatory arrangements in different states or territories.

Division of Powers

The Australian Constitution governs the division of powers between the Federal
and State Parliaments. Generally, the Federal Parliament is vested with specified
powers to legislate in areas such as defence, foreign affairs, immigration,
taxation, customs and currency, as well as corporations, interstate and overseas
trade and commerce, bankruptcy and insolvency, communications, banking,
insurance, intellectual property and industrial relations. Remaining powers
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are vested in the State Parliaments, which have the right to legislate on all
matters that the Australian Constitution does not consign exclusively to the
Federal Parliament.

The State Governments are mainly responsible for day-to-day matters such
as justice (including most criminal and commercial law), education, health,
housing, police, agriculture, lands, forests, water, mineral resources and
transportation (but not family law). Although the Federal Government is the
main taxation authority, the State Governments also raise revenue by means
of various duties, levies and royalties (e.g. mining royalties, property duties).
The Australian Government funds many State activities and functions, often
attaching conditions to the use of funds.

There are three levels of government in Australia: Federal, State and Local.
There are three "arms” of each Federal and State Government:

— The legislature (or parliament) is responsible for debating and voting on
new laws to be introduced.

— The executive is responsible for enacting and upholding the laws
established by parliament. Certain members of parliament (i.e. ministers)
are also members of the executive, with special responsibilities for certain
areas of the law.

— The judiciary is responsible for enforcing the laws and deciding whether
the other two arms are acting within their powers. It is independent of the
other two arms.

Federal (also known as Commonwealth)

Federal legislative power is vested in the Federal Parliament which consists
of the House of Representatives (the lower house) and the Senate (the upper
house). The party which holds the majority of seats in the lower house forms
the Federal Government, and the leader of the majority party becomes

the Prime Minister. Executive power is exercised by the Cabinet, which
comprises of Ministers drawn from the majority party candidates elected into
parliament and headed by the Prime Minister.



State Government

At the State level, each State has their own constitution and each State
Government has power to govern and to pass laws within the State so long

as it is consistent with their respective constitution and are not matters
controlled by the Commonwealth under the Constitution. The parliaments of
each State, except Queensland, also have two chambers, a lower house and an
upper house. Again, executive power is exercised by the State Cabinet which
is headed by the Premier, who is the leader of the majority party in the lower
house.

Local Government

Local governments are established by State governments to take
responsibility for certain community services and derive their authority from
statutes passed by State Parliaments. Local governments have a legislative
body and an executive body, but not a judiciary. Local governments regulate
local community matters such as property zoning and planning, local
environment (e.g. waste collection) and public recreation facilities. They raise
revenue by levying rates on land ownership.

The legal system

Australia’s legal system is inherited from the British model where laws are
created and amended not only by the Federal and State parliaments and
territories, but also through the decisions of the courts, who are independent
from the parliament and the executive. This judge-made law, also known as
“common law" or “case law", is binding on future court decisions unless there
are distinguishing features from the prior decisions, or a higher court has
overruled the prior decisions.

Australia has both a federal and state system of courts. The system is headed
by the High Court of Australia which decides all constitutional matters and

is the country's final court of appeal from both Federal and State courts.

The Federal Court of Australia, the Federal Circuit Court and the Family Court
form the other branches of the federal system of courts. The Federal courts
have jurisdiction to decide all matters of Federal law such as corporations
law and interstate trade and commerce, copyright, trade marks and patents,
competition and consumer law, immigration, insolvency and bankruptcy and
family law.



Doing Business in Australia

The State court systems each comprise a Supreme Court and minor courts (at local
and district levels). They have the jurisdiction to decide all matters of State law

(such as criminal and property law) but in many cases also have the right to hear
Federal matters.
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2. Foreign Investment - Regulations and
Government Policy

Overview

Foreign investments in Australian entities, businesses and land are regulated by
the Foreign Acquisitions and Takeovers Act 1975 (Cth) (FATA) and related legislation
and Australia's Foreign Investment Policy (Policy). The Foreign Investment Review
Board (FIRB) administers the legislation and Policy and assists the Treasurer of the
Commonwealth of Australia (Treasurer) to make decisions on foreign investment
proposals submitted for approval. The Australian Taxation Office (ATO) also has a
range of responsibilities, including screening certain real estate and reorganisation
applications.

A "foreign person” that proposes to invest in an entity, business or land in Australia
must apply for approval (typically referred to as "FIRB approval") if the transaction
involves a "notifiable action”. If the transaction involves a "significant action" (but
not a notifiable action) it is not mandatory to seek approval but the Treasurer may
prohibit or reverse the transaction if it is contrary to Australia's national interest.
There is no specific definition of "national interest" in the legislation, although

the Policy provides some guidance. Whether an investment by a foreign person
involves a notifiable action and/or a significant action depends on the nature of
the investment and, in most cases, the extent of the interest acquired and the
value of the investment or the relevant entity or business.

Certain exemptions may apply to exclude a transaction from requiring approval.
It may also be possible to obtain an "exemption certificate" to allow a series of
future transactions.

Who is a foreign person?
Under the FATA, a “foreign person” includes:
— anindividual not ordinarily resident in Australia;

— acorporation in which an individual not ordinarily resident in Australia, a
foreign corporation or a foreign government investor holds a "substantial
interest" (i.e. a shareholding of 20% or more);



— acorporation in which two or more persons, each of whom is an individual not
ordinarily resident in Australia, a foreign corporation or a foreign government
investor, hold an "aggregate substantial interest” (i.e. a total shareholding of
40% or more);

—  the trustee of a trust in which an individual not ordinarily resident in Australia,
a foreign corporation or a foreign government investor holds a substantial
interest of 20% or more;

—  the trustee of a trust in which two or more persons, each of whom is an
individual not ordinarily resident in Australia, a foreign corporation or a foreign
government investor, hold an aggregate substantial interest of 40% or more; or

— aforeign government or foreign government investor (see below).

Who is a foreign government investor?

There is greater scrutiny of investments by foreign government investors, given
that such acquisitions may be more likely to raise national interest considerations.

A person will be a "foreign government investor” if the person is:

— aforeign government or separate government entity (e.g. a state owned
enterprise (SOE)); or

— acorporation, trustee of a trust or general partner of a limited partnership in
which a foreign government or separate government entity, alone or together
with one or more associates, holds a substantial interest of 20% or more, or in
which foreign governments or separate government entities of more than one
foreign country, together with their associates, hold an aggregate substantial
interest of 40% or more.

In determining whether a substantial interest or an aggregate substantial interest
exists the FATA deems all foreign government investors from a single country to be
associates. This is also relevant for determining whether the definition of "foreign
government investor" applies and whether the transaction involves a notifiable
acquisition of a direct interest by a foreign government investor and its associates.

One of the main implications of being a foreign government investor is that the
monetary thresholds discussed below do not apply to their investments. This
means that, regardless of the value of the investment, all foreign government
investors must get prior approval from FIRB before:
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— acquiring a "direct interest" in an Australian entity or business, which includes
an interest of 10% or more (unless the foreign government investor is merely
creating a new wholly-owned subsidiary);

- starting an Australian business (including starting an Australian business which
is not incidental to or is different from an existing activity of an existing
Australian business of the foreign government investor);

— acquiring a legal or equitable interest in an exploration, mining or production
tenement or an interest of at least 10% in securities of a mining, production or
exploration entity; or

— acquiring an interest in land.

If a foreign government investor already holds an interest of 10% or more in an
entity or business, further approval is required before increasing that interest,
regardless of the value of the additional investment, unless the investor has
obtained an exemption certificate that covers the acquisition (see below).

Additionally, foreign government investors do not have the benefit of an exception
available to other foreign persons under which certain offshore acquisitions are
not mandatorily notifiable. Instead, a foreign government investor which makes

an offshore acquisition may need FIRB approval to acquire a "direct interest" in an
Australian entity which is traced through the foreign target and any other entities
in the chain of ownership. However, this rule does not apply if the Australian assets
of the foreign target are non sensitive, valued below A$55 million, and constitute
less than 5% of its total value.

Notifiable and significant actions
Under the FATA, there are two categories of transactions:
- "notifiable actions”; and

—  "significant actions”.

Only notifiable actions must be mandatorily notified to the Treasurer and failure to
do so constitutes an offence.

It is not compulsory to notify the Treasurer of significant actions. However, if the
Treasurer is not notified, the Treasurer may block, unwind or place conditions on a
significant action if it is considered contrary to the national interest.

10



In addition, investments in certain sectors are subject to more stringent
requirements, including investments in the telecommunications, media, transport
and defence sectors. For instance, an investment of 5% or more in an entity or
business in the media sector will require FIRB approval, regardless of value.

Notifiable actions

Subject to the threshold tests being met (see below), the following transactions
must be mandatorily notified to FIRB for approval:

— the acquisition by a foreign person of a "direct interest" in an Australian
corporation, Australian unit trust or holding entity of an Australian corporation
or unit trust, that carries on an agribusiness;

— the acquisition by a foreign person of a "substantial interest" in an Australian
corporation, Australian unit trust or holding entity of an Australian corporation
or unit trust (which is not an agribusiness); or

— the acquisition by a foreign person of an interest in Australian land, subject to
certain exemptions (see below).

A person acquires a “direct interest” in an Australian entity or business if it
acquires:

— aninterest of at least 10% in the entity or business;

— aninterest of at least 5% in the entity or business and has also entered into a
legal arrangement relating to the person's business and the entity or business
(such as an agreement to secure the offtake of commaodities); or

— aninterest of any percentage in the entity or business if the personisina
position to influence or participate in the central management and control of
the entity or business, or influence, participate in, or determine the policy of
the entity or business.

A person holds a "substantial interest" in an entity, business or trust if the person
(and its associates) holds an interest of at least 20% in the entity or business, or for
a trust (including a unit trust) if the person (and its associates) holds a beneficial
interest in at least 20% of the income or property of the trust.

In addition to these general notifiable actions, certain actions by foreign
government investors and certain investments in the media sector are also
notifiable actions and significant actions (see above).

n
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For corporate reorganisations, it is important to note that even an intra-group
transfer of an Australian entity or business between two commonly controlled
Australian entities could be a notifiable action if the threshold test is met and
there is a substantial foreign interest in the group. This is due to tracing provisions
in the FATA which deem the acquiring Australian entity to be a foreign person if a
foreign person directly or indirectly holds a substantial interest in it.

If a transaction requires FIRB approval it is still possible to enter into
documentation for the transaction provided the documentation is made
conditional upon obtaining any necessary FIRB approval.

Significant actions

Some notifiable actions like an acquisition of an interest in Australian land or of a
direct interest in an agribusiness are also classified as significant actions.

Additionally, subject to the threshold tests being met, a foreign investment is a
"significant action" if it involves:

— the acquisition of an interest in an Australian business or in securities of an
Australian entity, even if it is less than a substantial interest of 20%;

— entering into certain agreements or altering the constituent documents of an
Australian entity which enables a foreign person to control senior officers of the
entity; or

— entering into or terminating significant agreements with an Australian business
(i.e. agreements relating to using the assets of the business or participating in
its profits or management and control).

Further, for a transaction involving an Australian entity or business to be a
significant action, there must generally be a "change of control" involving a foreign
person as a result of the transaction. This requirement, however, does not apply to
the acquisition of an Australian agribusiness so that, subject to the threshold test
being met, the acquisition by a foreign person of a direct interest in an Australian
agribusiness is a significant action.

There are also tracing provisions which may mean that even an acquisition
completed outside Australia may fall within the FATA requirements, if the relevant
group of companies or business includes an Australian entity or business that
meets the necessary threshold requirements.

12



Threshold tests

For non-government foreign investors, even if a transaction is within one of
the categories of actions discussed above, it will only be a notifiable action or
significant action if the value of the transaction, entity or business exceeds
the monetary thresholds in the table below, subject to any exemption that
may apply.

In some instances, higher thresholds apply for investments in sectors other
than sensitive sectors (e.g. defence and media) for "agreement country
investors" such as from certain countries with which Australia has a Free Trade
Agreement. Currently this comprises investors from the US, New Zealand,
Chile, Japan, South Korea, China and Singapore, except foreign government
investors. Once the Trans Pacific Partnership enters into force following
enabling legislation in Australia, non government investors from Brunei
Darussalam, Canada, Malaysia, Mexico, Peru and Vietnam will also be treated
as agreement country investors and will therefore benefit from certain higher
thresholds. For such agreement country investors, the higher threshold of
A$1,134 million will apply to investments in non-sensitive sectors. For most
agreement country investors, the standard thresholds of A$261 million

for investments in sensitive sectors, and A$57 million and A$15 million for
investments in relation to agribusiness and agricultural land respectively, will
continue to apply.

These thresholds do not apply to foreign government investors so they will
have to notify and obtain approval from FIRB for such investments and actions
regardless of their value.

Most of these thresholds (other than for agricultural land) are indexed
annually so that they will increase each calendar year, based on Australian
inflation rates.

13



Type of investment or
action

Entities / Businesses

Thresholds for foreign
persons (other than
foreign government
investors)

Doing Business in Australia

Thresholds for agreement
country investors (other
than foreign government
investors’

Acquisition of interest in an
Australian business or entity
which is non sensitive

A$261 million
Calculated on the higher of:

— total asset value of the
entity or business; or

— total issued securities
value of the entity or
business (based on
consideration for the
acquisition)

A$1,134 million

Acquisition of interest in an
Australian business or entity
which is sensitive

A$2612 million
Calculated on the higher of:

— total asset value of the
entity or business; or

— total issued securities
value of the entity or
business (based on
consideration for the
acquisition)

A$261 million

Acquisition of a direct
interest in an agribusiness

A$57 million (cumulative,

i.e. based on value of

the consideration for the
acquisition and the total
value of other interests held
by the foreign person in the
entity or business)

A$1,134 million for investors
from the US, New Zealand and
Chile

A$57 million for investors
from China, Japan, South
Korea and Singapore?
(cumulative, i.e. based on
value of the consideration for
the acquisition and the total
value of other interests held
by the foreign person in the
entity or business)

Acquisition of 5% or more in
an entity or business in the
media sector

Must notify of all
acquisitions regardless of
value

Must notify of all acquisitions
regardless of value

14




Type of investment or
action

Land

Thresholds for foreign
persons (other than

foreign government
investors)

Thresholds for agreement
country investors (other
than foreign government
investors'

Agricultural land

A$15 million (cumulative,

i.e. based on value of

the consideration for the
acquisition and the total
value of other interests held
by the foreign person in
agricultural land)

A$1,134 million for investors
from the US, New Zealand and
Chile

A$50 million for investors
from Thailand

A$15 million for investors from
China, Japan, South Korea

and Singapore? (cumulative,
i.e. based on value of

the consideration for the
acquisition and the total value
of other interests held by the
foreign person in agricultural
land)

commercial land (e.g. mines
or critical infrastructure)

Non-sensitive developed A$261 million A$1,134 million
commercial land
Sensitive developed A$57 million A$1,134 million

Residential land or vacant
land (both commercial and
residential)

Must notify of all
acquisitions regardless of
value

Must notify of all acquisitions
regardless of value

Acquisition of mining or
production tenement

Must notify of all
acquisitions regardless of
value

A$1,134 million for investors
from the US, Chile and
New Zealand

Investors from China, Japan,
South Korea and Singapore
must notify of all acquisitions
regardless of value*

15
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Thresholds for foreign Thresholds for agreement
persons (other than country investors (other
Type of investment or foreign government than foreign government
action investors) investors'
Exploration tenement Approval generally not Approval generally not
required required

1. "Agreement country investors" are non-government investors from the US, New Zealand,
Chile, Japan, South Korea, China, Singapore and, once the Trans Pacific Partnership is
implemented in Australia, Brunei Darussalam, Canada, Malaysia, Mexico, Peru and Vietnam.

2. This threshold will also apply to non-government investors from Brunei Darussalam,
Canada, Malaysia, Mexico, Peru and Vietnam once the Trans Pacific Partnership is
implemented in Australia.

3. This threshold will also apply to non-government investors from Brunei Darussalam,
Canada, Malaysia, Mexico, Peru and Vietnam once the Trans Pacific Partnership is
implemented in Australia.

4. It is expected that this threshold will also apply to non-government investors from
Brunei Darussalam, Canada, Malaysia, Mexico, Peru and Vietnam once the Trans Pacific
Partnership is implemented in Australia.

Agribusiness

Foreign persons (other than foreign government investors or certain agreement
country investors) who propose to enter into an agreement to acquire a direct
interest in an agribusiness where the value of the investment is more than

A$57 million are required to notify FIRB and obtain approval for the investment.
A higher threshold of A$1,134 million applies to investors from Chile, New Zealand
and the US. All proposed direct investments by foreign government investors,
including in agribusiness, will require approval regardless of value.

An "agribusiness" is defined by reference to specified and well recognised
industry classifications as set out in the Australian and New Zealand Standard
Industrial Classification Codes. These industry classifications include agriculture,
forestry, fishing and also most food manufacturing or what has been described as
"first stage downstream manufacturing”.

A business or entity will be considered an agribusiness if the business or entity (or a
subsidiary of the entity) carries on such activities and where at least 25% by value
of the assets of the business/entity are used in, or at least 25% of its earnings are
derived from, carrying on such activities.
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Investments in agribusiness by foreign persons are required to be notified to FIRB
where they involve the acquisition of a "direct interest”, being:

an interest of at least 10% in the agribusiness entity or business;

an interest of at least 5% in the agribusiness entity or business, where there is
also a legal arrangement which relates to the businesses of the investor and
the agribusiness, such as an agreement to secure the offtake of commodities
produced by an agribusiness; or

any interest where the investor is in a position to influence or participate in the
central management and control of the agribusiness entity or business or is in a
position to influence, participate in or determine its policy.

Australian land

Subject to the threshold tests being met, proposals involving the acquisition of
interests in Australian land by foreign persons require prior FIRB approval and are
subject to rigorous scrutiny, unless one of various exemptions applies.

Under the FATA, "Australian land" is divided into four categories, namely,
agricultural land, commercial land, residential land and mining or production
tenements. Key concepts are:
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"Agricultural land" refers to land used, or that could reasonably be used, for
a primary production business (e.g. a business of cultivating or propagating
plants, maintaining animals for the purpose of selling them or their bodily
produce, or planting or tending trees that are intended to be felled). Subject
to certain exceptions, acquisitions of agricultural land will generally not be
approved unless the land was offered for sale publicly and marketed widely
to potential Australian bidders for at least 30 days. The ATO maintains an
agricultural land register to track foreign ownership of agricultural land.
Regardless of whether approval is required, the acquisition by foreign persons
of all freehold interests, and leasehold interests likely to exceed five years, in
agricultural land must be notified to the ATO within 30 days.

"Commercial land" means land in Australia other than residential land or land
used wholly and exclusively for a primary production business.

"Vacant land" means land with no substantive permanent building on it that
can be lawfully occupied by persons, goods or livestock, unless a wind or solar
power station is located on its surface.
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—  "Residential land" means land in Australia that has at least one dwelling but
is not commercial land or agricultural land. Different types of residential land
have different treatment under the FATA. For example, the acquisition of
established residential dwellings by a foreign person is generally prohibited. As
with agricultural land, foreign persons who acquire residential real estate are
required to register their purchase with the ATO.

“Interest” in Australian land

The definition of an "interest" in Australian land is extremely wide and includes
options over freehold land, leases with a term exceeding five years (including

any option for a further term) and any financing or other arrangements for the
sharing of profits from investment in Australian land. Further, any proposed
foreign investment in an Australian land corporation or Australian land trust

(or an investment above the threshold value in an agricultural land corporation

or agricultural land trust) will also require prior FIRB approval. An entity is an
Australian land corporation or Australian land trust if the value of its interests in
Australian land exceeds 50% of its total assets. However, a passive investment in
Australian land that is an acquisition of an interest of less than 10% of the shares or
units in a listed land entity (including an Australian land corporation or Australian
land trust) or an interest of less than 5% in shares or units in an unlisted land entity
generally does not require FIRB approval.

Exemptions

Proposals involving the acquisition of interests in Australian land by foreign
persons that fall within specific exemptions do not require FIRB approval. The
major exemptions include:

— exemption certificate for new dwellings: a developer may apply for a residential
development "exemption certificate" if they propose to acquire or have
acquired land and propose to sell to foreign persons the new dwellings that will
be or have been built on that land. The exemption certificate will specify the
developer and the interest to which the certificate relates and will allow foreign
purchasers to acquire dwellings in the development without the need for their
own approval. The development must, however, involve 50 or more dwellings
and a single investor may only rely on the exemption certificate for acquisitions
of up to A$3 million in any one development. A foreign investor wishing to
purchase dwellings over this value will need to seek individual approval;
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near-new dwelling exemption certificate: this type of exemption certificate
was introduced for failed off the-plan purchases in a development. A near-new
dwelling is a dwelling which has previously been sold, but where the sale was
not completed and the developer is entering into a new agreement to sell the
dwelling;

annual program certificate: a foreign investor with a high volume of
acquisitions in Australian land may apply for an exemption certificate to obtain
advance approval for the acquisitions, relieving them of the requirement to
notify and seek FIRB approval for each individual acquisition within a given
period. It is within FIRB's discretion whether or not to grant the exemption, and
the length of time for which the exemption is granted. FIRB will assess each
application on a case by case basis;

passive investments: a passive investment in Australian land that is an
acquisition of an interest of less than 10% of the shares or units in a listed
land entity (including an Australian land corporation or Australian land trust)
or an acquisition of an interest of less than 5% in shares or units in an unlisted
land entity generally does not require FIRB approval (provided certain other
conditions are met);

visa holders: acquisitions of residential property by foreign persons who hold
permanent visas, by New Zealand citizens, or by foreign persons purchasing as
joint tenants with their Australian, New Zealand citizen or permanent resident
spouse, do not require FIRB approval;

acquisitions from government: acquisitions of an interest in Australian land
from Commonwealth, state, territory or local government do not require FIRB
approval (unless the acquirer is a foreign government investor or the acquisition
includes an interest in certain critical infrastructure);

time-share schemes: acquisitions of an interest in a time-share scheme where
the entitlement of the foreign person and any of that person's associates
does not exceed an aggregate of four weeks in any year do not require FIRB
approval; and

an aged care facility, retirement village or certain student accommodation,
provided the interest is not above the relevant threshold.
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Commonly approved investments in Australian land

Proposals of the following nature will normally be approved by FIRB unless judged
contrary to the national interest:

— acquisitions of vacant land for development: however, such proposals are often
subject to conditions such as requiring continuous substantial construction
to commence within five years and a minimum of 50% of the acquisition
cost or market value of the land (whichever is greater) must be spent on the
development;

— acquisitions of developed non-residential commercial real estate (including
hotels, motels, hostels and guesthouses) valued above the relevant monetary
thresholds.

Wind and solar farms

Developed wind and solar farms

Land containing a wind or solar power station may be treated as developed
commercial land rather than agricultural land or vacant commercial land, which
means that a significantly higher monetary threshold applies before FIRB
approval is required for the acquisition of an interest in that land (see above).
This applies to a wind or solar power station which is recognised as an accredited
power station under the Renewable Energy (Electricity) Act 2000 (Cth).

The higher threshold for developed commercial land of at least A$261 million will
apply to an acquisition if either:

— theland is not currently used predominantly for a primary production business
(otherwise, it will be treated as agricultural land); or

— regardless of primary production use, the interest is acquired by an owner or
operator of a wind or solar power station (or their associate) for the sole purpose
of acquiring or operating a wind or solar power station already located on the
land.

Undeveloped wind and solar farms

If an interest in land is acquired for a wind or solar power station yet to be
developed, such as greenfields projects, the land will be treated as agricultural
land if it is being used at that time predominantly for a primary production
business. The monetary threshold for agricultural land acquisitions of A$15 million
(on a cumulative basis) is significantly lower than for developed commercial land.
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If the land is not being used predominantly for primary production and does

not contain any substantive permanent building, it will be treated as vacant
commercial land if a government approval for establishing or operating a wind
or solar power station on the land is in force or pending, or the land was acquired
solely or is predominantly used to meet a condition of such an approval relating
to other land. In this case, any acquisition of an interest in the land requires FIRB
approval regardless of value.

Mining and oil and gas

Investments in Australian mining and oil and gas tenements may require FIRB
approval depending on the type of tenement, the value of the investment, the
type of underlying land, who the tenement is being acquired from and whether
the foreign person is a foreign government investor.

Acquisitions of interests in an exploration tenement by foreign persons (other than
foreign government investors) are generally not notifiable or significant actions,
regardless of the value of the tenement, unless the interest also constitutes an
interest in Australian land such as a long term lease over the property on which
exploration will take place.

Acquisitions of interests in a mining or production tenement by foreign persons
(excluding certain agreement country investors) are notifiable and significant
actions regardless of the value, except if acquired directly from the Australian
Government. For acquisitions by non-government investors from the US, New
Zealand and Chile, a higher threshold of A$1,134 million applies.

Foreign persons may apply for an exemption certificate to cover a program of
tenement acquisitions.

Sensitive businesses

To reflect national security concerns regarding investments by foreign persons in
certain sectors, there are specific restrictions on foreign investment in "sensitive
businesses" and, depending on the nature of the investment, different monetary
thresholds or other requirements may apply. The following are prescribed sensitive
businesses:

— abusiness carried on wholly or partly in the media sector, telecommunications
sector or transport sector (including a business relating to infrastructure for
those sectors);

21



Doing Business in Australia

— abusiness that wholly or partly involves:

» the supply of training or human resources to, the manufacture of military
goods, equipment or technology for, or the supply of military goods,
equipment or technology to, the Australian Defence Force or other defence
forces;

» the manufacture or supply of goods, equipment or technology able to be
used for a military purpose;

» the development, manufacture or supply of, or the provision of services
relating to, encryption and security technologies and communications
systems; or

» the extraction of (or the holding of rights to extract) uranium or plutonium
or the operation of a nuclear facility.

Media

All proposals by foreign persons to acquire an interest of at least 5% in an
Australian media business (including newspapers, television and radio), irrespective
of value, are subject to prior approval by FIRB.

Airports

Proposed acquisitions of interests in Australian airports by foreign persons will be
examined on a case by case basis in accordance with the standard FIRB notification
and approval requirements. In addition, some major airports are also subject to
the Airports Act 1996 (Cth), which provides for a 49% foreign ownership limit, a 5%
airline ownership limit and a 15% limit on cross-ownership between Sydney airport
(together with Sydney West) and Melbourne, Brisbane and Perth airports.

Critical infrastructure

Some acquisitions by non-government foreign investors from state and territory
governments are not subject to FIRB review. However, FIRB review and approval is
required for acquisitions by all foreign investors of "critical infrastructure assets”
sold by state and territory governments, with a focus on national security. The
Critical Infrastructure Centre has been established to identify Australia’s critical
infrastructure and develop national security risk assessments and provide advice
to support government decision making on investment transactions, including
supporting FIRB.
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Critical infrastructure assets include:

— publicinfrastructure (such as an airport or airport site, a port, infrastructure for
public transport, electricity, gas, water and sewerage systems);

— existing and proposed roads, railways, inter-modal transfer facilities that are part
of the National Land Transport Network or are designated by a state or territory
government as significant or controlled by the government;

— telecommunications infrastructure; and

— nuclear facilities.

FIRB approval will also be required for acquisitions of Australian entities and
businesses which hold interests in such critical infrastructure assets.

Investment in certain critical infrastructure, particularly in relation to all electricity
transmission and distribution assets and some generation assets, will be subject

to ownership restrictions or conditions. Applications will be assessed by FIRB,
assisted by the Critical Infrastructure Centre, taking into account factors such as the
cumulative level of ownership within a sector, the need for diversity of ownership
and the asset’s critical importance.

This special treatment of critical infrastructure is particularly relevant to acquisitions
of key assets sold as part of government privatisation transactions.

Financing transactions

Approval is not required in relation to an interest in securities, assets, a trust,
Australian land or a tenement where:

— theinterest is held solely by way of security, or acquired by way of enforcement of
a security held solely, for the purposes of a moneylending agreement; and

— the holder or acquirer of the interest is:

» the entity (Lender) that entered into the moneylending agreement;

» asubsidiary or holding entity of the Lender or a person who is (alone or with
others) in a position to determine the investments or policy of the Lender;

» asecurity trustee on behalf of the Lender; or

» areceiver, or a receiver and manager, appointed in relation to a person or entity
referred to above.

A moneylending agreement includes an agreement entered in good faith, on ordinary
commercial terms and in the ordinary course of carrying on a business of lending
money.
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For an interest in residential land, where the foreign person entering into the
moneylending agreement is not a foreign government investor, this moneylending
exemption applies only if that entity or a holding entity of that entity:

— is an authorised deposit-taking institution (ADI) or otherwise licensed (whether or
not in Australia) as a financial institution; and

— if that entity or its holding entity is not an ADI, it or its holding entity has at least
100 holders of securities in it or is listed for quotation in the official list of a stock
exchange (whether or not in Australia).

For an interest acquired by a foreign government investor by way of enforcement of
a security, this moneylending exemption applies only if:

— the foreign government investor holds the interest for less than 12 months (if it is
an ADI or a subsidiary of an ADI) or otherwise less than six months; or

— the foreign government investor is making a genuine attempt to dispose of the
interest.

Examples of the kinds of actions that may constitute a genuine attempt to dispose
of an interest include deciding on the method of disposal, and complying with any
requirements of a law that apply before the interest can be disposed of.

State regulation of foreign investment

Although foreign investment is primarily regulated by the Australian Government,
various states have introduced measures to regulate foreign investment in areas
such as gaming and real estate. For example, various states have requirements for
foreign investors to register their interests in real estate or to pay a higher level
of stamp duty on real estate acquisitions. In addition, FIRB will often consult with
the relevant state government in connection with proposals relating to activities
in that state. A number of state governments have released guides for investors
which set out their attitude to various types of foreign investment.

Exemption certificates

If a foreign person wishes to make a series of investments in an entity or business
or land, rather than seeking individual approval for each acquisition, the investor
may apply for an exemption certificate covering the entire program of investment.
Exemption certificates can be particularly useful to:

— investors making an initial investment, and proposing to make subsequent bolt-on
investments;
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— underwriters who may acquire an interest in securities of entities as part of their
ongoing underwriting activities;

— investment funds, especially those with low risk foreign government investors,
such as pension funds; and

— foreign government investors, including those which already hold at least 10%
of an entity or business and would otherwise require approval for each further
investment regardless of value.

In determining whether to grant an exemption certificate and the conditions
attached to any approval, FIRB will have regard to the nature and scale of the
proposed investment (including target business or industry) and if the proposal
could be contrary to the national interest and the duration of the exemption
sought (typically more than 12 months). Exemption certificates are likely to be
granted only for "low risk" investors and transactions and not, for example, for
acquisitions involving "sensitive" entities or businesses, critical infrastructure
assets or agribusinesses.

A key consideration will be the applicant's track record of compliance with
Australian laws. In the case of foreign government investors, their track record and
the nature of the proposed investment will be subject to a high level of scrutiny.

A full exemption is only likely to be granted where the proposed acquisitions
can be assessed against the national interest test at the time of application,
the investor is very low risk, and/or the target or sector typically does not raise
national interest issues.

An exemption certificate typically will be given subject to conditions, generally
including a limit on the total consideration covered (usually lower than A$1 billion)
and periodic reporting requirements.

FIRB approval process

Making an application
Applications for FIRB approval must be made in writing and submitted online via
the FIRB portal.

An application is made in the form of a letter and needs to include at least the
information set out in the application checklist issued by FIRB, which includes
matters such as:

— details of the parties, including whether the applicant or any of its associates is a
foreign government investor;
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— details of the proposed acquisition or investment, including whether it involves an
entity, business and/or land;

— the consideration value and basis of calculation;
— the value of the entity, total assets or any interests in land;

— the rationale for the investment or acquisition, including the purchaser's intention
for the business;

— any submissions the applicant wishes to make in relation to national interest criteria;

— copies of transaction documents, any ownership structure diagrams or step plans;
and

— copies of financial statements for the target entity or business.

Further information may also be required depending on the nature of the parties,
acquisition or investment involved.

Review by FIRB

Once an application is made and the applicable fee has been paid, the Treasurer

has 30 days to decide whether to approve or object to the foreign acquisition, and

a further 10 days to notify the applicant of the decision. Generally, this is done by
providing an applicant with a no objection notice. An interim order can be made
extending the initial 30 day decision period for up to a further 90 days if the Treasurer
considers that further time is required to assess the proposal. However to avoid any
potential negative implications of an interim order, an applicant may request the
Treasurer to extend the 30 day decision period.

The Treasurer has the power to prohibit notifiable actions or significant actions if they
are contrary to the "national interest". When considering whether a foreign investment
proposal is contrary to the national interest, the Treasurer and FIRB will consider
factors such as the character of the investor, existing government policy and law
(particularly tax), national security interests, competition, any impact on Australia's
economic development and the community as a whole and, in the case of a foreign
government investor, the commerciality of the investment (including whether the
investor may be pursuing broader political or strategic objectives).

Conditions on approval

The Treasurer may impose conditions on any approval given in order to prevent the
relevant action from being contrary to Australia's national interest. In particular, the
Treasurer and the ATO can consider the potential impact of an action on Australian tax
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revenues and often impose tax conditions on certain transactions, particularly on
corporate restructurings, to ensure that investors fully comply with Australian tax
requirements, such that:

if the Treasurer considers an action may involve a risk to tax revenues, "standard"
tax conditions may be imposed which broadly require an investor to comply
with Australia’s tax laws, produce information requested by the ATO, pay any
outstanding tax debt and provide an annual compliance report to FIRB; and

if an action is considered to have a significant or particular tax risk, additional
tax conditions may be imposed requiring the investor to engage in good faith
with the ATO (e.g. to negotiate an advance pricing arrangement or request a
private ruling) and/or to provide information periodically, including forecasts of

tax payable.

Fees

The FATA imposes fees on FIRB applications on a "user pays" system. For example:

Action Consideration Fee
Above A$1 billion A$101,500
Acquisition of securities or Above A$10 millionand | A$25,300
business assets or a direct interest -
. I not more than A$1 billion
in an agribusiness
A$10 million or less A$2,000
Internal reorganisation A$10,100
Foreign government investor starting a business A$10,100
Above A$1 billion A$101,500
Acquisition of commercial land Above A$10 million and A$25,300
not more than A$1 billion
A$10 million or less A$2,000
A$1 million or less A$5,500
Above A$1 million and up A$11,100 to A$100,400

Acquisition of residential land
or application for exemption

certificate

to A$10 million

A$10 million and above

As advised by FIRB
based on amount of
consideration
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Consideration

Application for an exemption certificate for businesses and A$35,000
entities

Reduced fees apply in certain circumstances. Where multiple fees apply, the
applicant is only required to pay the higher fee.

The applicable fee must be paid before an application will be considered and is
non-refundable.

Confidentiality

Most foreign investment applications will contain "commercial-in-confidence"
information and FIRB has processes in place to ensure the confidentiality of
information provided by applicants. FIRB may share applications with other
government departments and agencies for consultation purposes, but will not
provide them to third parties outside of the government unless it has permission
from the applicant or it is ordered to do so by a relevant court.

Penalties

The legislation imposes significant criminal and civil penalties for non-compliance.
Offences include:

— failing to notify the Treasurer before taking a notifiable action;

— giving notice of a significant or notifiable action and taking the action before
the end of the time period in which the Treasurer may object; and

— contravening an order made by the Treasurer.

The maximum criminal penalties are, for an individual, a fine of A$157,500 and/or
three years' imprisonment and a fine of A$787,500 for companies.

The criminal and civil penalties extend to third parties including company officers,
lawyers, accountants and real estate agents if they knowingly assist a foreign
investor to breach the legislation.

The Treasurer also has broad powers to make disposal or other orders in relation to
a breach.
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3. Forms of Business Organisation

Introduction

When formulating an investment proposal, foreign investors need to determine
which form of business organisation is the most appropriate for their
requirements. The major types of investment vehicles used in Australia by both
residents and non-residents are:

— companies, including branch offices of foreign companies;
— joint ventures;

— partnerships; and

— trading trusts.

Specific advice as to the appropriate vehicle should be sought on a case-by-case
basis.

Companies

An overseas company wishing to carry on business in Australia may elect either to
register a subsidiary or establish a branch office by registering itself as a foreign
company. Registration of a subsidiary or branch under the Corporations Act 2001
(Cth) automatically confers the right to carry on business throughout Australia.

Choice of branch or subsidiary

The main factors to consider when deciding whether to establish a branch or
subsidiary are:

— asubsidiary is a separate entity from its parent corporation. It has limited
liability and the parent is not normally liable for the debts or obligations of a
subsidiary. A parent company can be held liable for the debts of its subsidiary
where:

» that subsidiary was insolvent or becomes insolvent at the time of incurring
a debt;

» there were reasonable grounds for suspecting that insolvency; and

» the parent corporation, or one or more of its directors, suspected insolvency
or should reasonably have suspected insolvency.
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an Australian branch of an overseas corporation is not a separate legal entity
and the corporation will therefore be liable for all debts and obligations of the
Australian branch;

from a taxation viewpoint, if a subsidiary is chosen, some establishment
expenses will not be deductible at all from the company's assessable income and
other establishment expenses will not be of use until the subsidiary is earning
sufficient assessable income. Different registration and filing requirements for
the goods and services tax (GST) apply to subsidiaries and branches;

the annual return of a branch office (which is available to the public) must
include the worldwide financial accounts of the company of which it is a branch,
unless exempted by the Australian Securities and Investments Commission
(ASIC). Disclosure is not limited to the local branch operations;

the use of a branch may lead to practical difficulties in dealing with Australian
government organisations, financiers or other third parties. For example, in
arranging Australian finance, institutions will normally require audited financial
statements relating to the Australian operations of the applicant which may not
be readily available in an acceptable form in the case of a branch; and

third parties dealing with a branch may need to be satisfied as to the nature of
the foreign corporation’s legal structure and the means by which it is able to
bind itself to obligations in Australia.

Public company or proprietary company

Several types of companies are available. The two most common company types

public companies; and

proprietary (or private) companies, which are further divided into large and small
proprietary companies.

The major differences between public and proprietary companies are as follows:

A proprietary company cannot have more than 50 non-employee shareholders
whereas a public company may have an unlimited number of shareholders.
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— A proprietary company must be either limited by shares or be an unlimited
company that has share capital. A public company may be limited by shares,
limited by guarantee (e.g. charities) unlimited or a no liability company (only for
mining companies).

— A proprietary company cannot engage in any activity that would require
the lodgement of a prospectus, such as offering shares to retail investors. A
proprietary company must have at least one director who must also be ordinarily
resident in Australia, whilst a public company must have at least three directors,
at least two of whom must be ordinarily resident in Australia. There are no
specific qualifications to be satisfied to enable non-residents to act as directors
of Australian companies, provided they are at least 18 years of age and have
otherwise consented to act as directors.

— Proprietary companies are not usually required to lodge all their constituent
documents with ASIC, while public companies are required to do so.

— Proprietary companies are not required to have a secretary, but if one or more
secretaries are appointed, one must be resident in Australia, whereas public
companies must have a company secretary who resides in Australia.

In all cases, both directors and secretaries must be individuals, not companies.

A proprietary company will usually be more appropriate if the entity is to be a
wholly-owned subsidiary of a foreign company and if a public offering of shares or
debentures is not intended. A proprietary company may be converted into a public
company at any time.

A small proprietary company is defined as a company which has, on a consolidated
basis (judged at financial year end), at least two of the following features:

— Gross operating revenue of less than A$25 million;

— Gross assets of less than A$12.5 million; and

— Fewer than 50 employees.

If the proprietary company does not meet at least two of these requirements, it is
a large proprietary company.

For a description of the registration requirements for companies and other
regulations concerning the operations of companies in Australia, see Chapter 4
“Companies and Securities Regulation”.
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Joint ventures

A foreign investor may wish to enter into a joint venture arrangement with one or
more other parties with respect to the conduct of an Australian enterprise. Such
arrangements may be either unincorporated or incorporated. There is no legislation
directly regulating joint venture arrangements of either type.

Unincorporated joint ventures

Under an unincorporated joint venture, the respective rights and obligations of the
participants are essentially determined by contract. The rights and duties of the
participants are usually set out in detailed joint venture documents and may be
interpreted and supplemented by reference to general contract law. A joint venture
of this type is most suitable for specific projects or business ventures.

Careful structuring is required to ensure that the joint venture is not treated as a
partnership for partnership law and tax purposes. This may carry with it certain
taxation advantages and generally involves the joint venture agreement providing
for the sharing of the product of the joint venture rather than any sharing of profits.

Incorporated joint venture

Ajoint venture will often be conducted by a corporate entity owned by the joint
venture participants. In this case, the participants normally enter into shareholder
agreements while Australian company laws will apply to many aspects of their
relationship.

Partnerships

General

A partnership under Australian law is an association of persons who carry on business
in common with a view to profit. Business partnerships of more than 20 persons are
prohibited, except for certain professional partnerships.

A partnership is formed by agreement between the parties and the rights and
obligations of the partners are usually set out in a written partnership agreement.
Partnership Acts in each State apply to regulate certain rights and obligations of
partners. Subject to the terms of the partnership agreement, each partner is entitled
to participate in the management of the partnership.

In general, the liability of partners for the debts of the partnership is unlimited, so
that each partner is fully liable and may be sued personally. However, certain States
of Australia now permit the formation of limited partnerships.
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Limited partnerships

Limited partnerships comprise two classes of partners:

“limited partners” whose liability is limited to a pre-contributed sum; and

— "general partners” whose liability is unlimited and who generally undertake a
managerial role.

Each limited partnership must be registered with the relevant State authority.

There are certain jurisdictional problems which cast doubt on the ability of the
States to effectively limit liability under these arrangements. Most of the States
have made reciprocal arrangements to overcome these problems.

Limited partnerships are not generally used as they are generally taxed as
companies in Australia.

Trading trusts

A trading trust is a trust arrangement under which a trustee (usually a limited
liability company) conducts a business or holds an investment on behalf of

certain beneficiaries. To establish the trust, a nominal amount is normally settled
by a party (the settlor) to be held by the trustee on behalf of and in trust for

the beneficiaries. Once the trust is created, the trustee acquires the business or
investment and holds it on trust for the beneficiaries in accordance with the terms
of the trust instrument.

The duties owed by the trustee to the beneficiaries are regulated by the trust
deed, State legislation and the general law. Trusts fall broadly into two categories:
— Discretionary trusts

— Unit trusts.

Discretionary trusts

Under this form of trust, the trustee has a discretion over the distribution of

the income and capital of the trust to any of the beneficiaries identified in the
trust deed. Discretionary trusts have historically been employed for family tax
planning purposes as a means of splitting income among various family members.
Discretionary trusts are usually inappropriate as investment vehicles.
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Unit trusts

Unit trusts are trusts in which investors subscribe for units issued by the trustee.
Each unit confers upon the holder a proportionate interest in the overall assets
and undertaking of the trust. Unit trusts have been used as vehicles for public
investment schemes.

Sole trader

Any person may carry on business as an individual using either their own name or a
registered business name. A sole trader is personally liable for all debts incurred by
them in carrying on that business.

Comparative business advantages

The choice of an appropriate structure will depend upon the facts of any particular
case. As a general indication, some advantages usually associated with the
different structures are set out below.

Companies (and incorporated joint ventures)

The major advantages in adopting a corporate structure include:

— the liability of shareholders is usually limited to the amount of their capital
contribution in the company;

— the corporate structure facilitates the coordination of the interests of a large
number of investors under a well-defined legal framework in situations where
other business forms may be unworkable;

— public companies are able to raise finance from the general public through offers
to subscribe for securities;

— profits may be accumulated and re-invested by the company without the need
for distribution to shareholders; and

— the differential between the corporate tax rate of 30% and the top effective
personal tax rate of 47% may give rise to tax-planning opportunities in certain
circumstances.
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Partnerships

The major advantages of partnerships include:

the partnership structure is often more flexible than other structures;

partnerships are under no obligation to make public disclosures of reports and
accounts;

in contrast to the use of companies and trusts, a partnership enables the
participants to offset losses and expenditure incurred in relation to unrelated
activities against the income of the partnership for tax purposes. However, these
benefits will not extend to limited partnerships; and

where professionals conduct business jointly with other members of the same
profession, legal or ethical restrictions may exist which limit the conduct of the
business as a company and the partnership structure may be appropriate.

In those States in which it is permitted, the limited partnership also offers the
benefit of limited liability for some of the partners.

Trusts

Advantages of trusts include:

trusts may be more effective for tax purposes where assets are to be held for
ultimate sale;

a trust may be structured so that the liability of the unitholders or beneficiaries
of the trust is limited;

trusts facilitate certain public investment schemes, where an independent
trustee (called a "responsible entity") is required to protect the interests of the
investing public; and

the trust structure is often more flexible than the company structure. For
example, the legal restrictions which apply to reductions in the capital of a
company do not apply to similar reductions in the capital of a trust.
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4. Companies and securities regulation

The national scheme

All corporations in Australia are required to comply with provisions of the
Corporations Act 2007 (Cth) (Corporations Act). The legislation is administered by a
single national requlatory authority called the Australian Securities & Investments
Commission (ASIC).

ASIC regulates the registration of companies and the registration of foreign
companies or branches in Australia. ASIC also maintains a publicly available
database on each registered entity and regulates and oversees all aspects of
corporate and securities law activity and transactions, including the release of
regulatory guides for use by corporations and their advisers.

Registration requirements

Incorporation

A person may choose to incorporate a company themselves or purchase all of the
shares in a clean shelf company (a company that has not traded) from a solicitor,
accountant or specialist company formation service.

A company (whether a proprietary company or a public company) is registered by
ASIC as an Australian company in the following manner:

— If a particular company name is requested it may be reserved with ASIC by
lodging an application and paying the prescribed fee (otherwise the registration
number will be the company’s name);

—  Written consent must be obtained from each person who will become a
director, secretary and public officer of the company and from the person who
will become a shareholder of the company (for example the parent entity).

A proprietary company must have at least one director, but need not have a
secretary, and at least one director and secretary (if any), must ordinarily reside
in Australia;

— An application for registration must be lodged with ASIC accompanied by certain
prescribed documents and the necessary filing fees;

— A certificate of registration is issued, entitling the company to carry on business
in every State and Territory of Australia.
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The company's name can be changed, subject to availability, by special resolution of the
shareholders and the issue of a certificate of registration of change of name by ASIC.

Constitution

A company's internal management will be contained in:

— the replaceable rules which are set out in the Corporations Act;
— its own constitution; or
— acombination of replaceable rules and the constitution.

The replaceable rules are optional provisions contained in the Corporations Act which
relate to the internal management of a company, however they do not deal with every
aspect of corporate governance. In general, companies (proprietary and public) choose
to adopt their own constitution instead of relying on the replaceable rules. A company
will adopt a constitution either:

— on registration, if each person specified in the registration application as a person
who consents to become a member agrees in writing to the terms of a constitution
before the application is lodged; or

— after registration, if the company passes a special resolution adopting a constitution.

If a company does not choose to adopt its own constitution, it will be taken to
automatically adopt the replaceable rules.

Companies may choose to have a common seal for executing documents but this is not
mandatory and is not often done in practice. To execute a document without a common
seal, the document may be signed by either two directors or a director and a secretary
or, in the case of a sole director/secretary proprietary company, by that director/
secretary.

Foreign companies

A foreign company is an incorporated or unincorporated body that is formed in an
external territory of Australia or outside Australia, and which can sue and be sued or
may hold property in the name of its secretary or other officer. Corporations sole,
exempt public authorities, and unincorporated bodies that have their head office or
principal place of business in Australia are excluded from the definition of a foreign
company.

If a foreign company elects to carry on business in Australia (for example through a
branch office in Australia), the company must be registered with ASIC as a foreign
company. Whether a body is “carrying on business” in Australia will depend on a number
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of factors. Generally, carrying on business involves some kind of systematic and
regular commercial activity. A company does not carry on business in Australia merely
because, for example, it has a bank account, is involved in a proceeding or dispute, or
invests funds or holds property in Australia.

To register as a foreign company, the company must:

— lodge the relevant application form with ASIC, accompanied by certified copies of
its constituent documents including an equivalent certificate of registration and its
constitution;

— provide details of its registered office in Australia;

— lodge a memorandum of appointment of a local agent (who must be a resident) to
carry out limited functions such as accepting service of process and certain notices;
and

— pay the relevant fees to ASIC.

A foreign company is not required to have resident directors or secretaries in order for
it to operate a branch office in Australia.

Rather than carry on business in Australia itself, a foreign corporation may instead use
an Australian incorporated subsidiary which may be a proprietary or a public company.

Representative office

If a foreign corporation does not wish to register as carrying on business in Australia,
it may be possible to establish a representative office to engage only in activities
which do not amount to, or form part of, the carrying on of the relevant business in
Australia. For example, having a nominated person employed by a local affiliate to
handle enquiries.

Publication requirements

Both Australian companies and registered foreign companies are required to display
their name and Australian Company Number or Australian Registered Body Number

on all public documents and negotiable instruments. Under the Corporations Act
"public documents” are broadly defined and include business letters, statements of
account, invoices, receipts, orders and official notices or publications of the company.
Registered foreign companies are also required to specify their place of origin on these
documents and instruments.
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Compliance and reporting requirements

Registered office

Every company must have a registered office in Australia from the date of
registration. The company's name must be prominently displayed at the premises
of its registered office. The registered office of every public company must be open
to the public for at least three hours between 9 am and 5 pm on each business day.
A proprietary company may keep its registered office closed, but it must provide
access to its registers upon request.

Preparation of accounts

All public companies, registered managed investment schemes (MIS) and large
proprietary companies are required to prepare, and lodge with ASIC, an annual
financial report that complies with the accounting standards and gives a true and
fair view of the company'’s financial position for that period, as well as an annual
director's report. In some cases, a company may seek relief from ASIC in respect of
this requirement.

The annual financial report consists of financial statements for the year, notes

to these financial statements, and directors’ declarations about the financial
statements, including a declaration as to whether the company will be able to pay its
debts as and when they become due and payable. A disclosing entity (for example

a public company) or registered MIS must lodge its financial reports within three
months of the end of the financial year. All other reporting companies must lodge
their financial reports within four months of the end of the financial year and half
yearly accounts within 75 days of the end of the financial year.

A small proprietary company is required to maintain proper accounting records but it
will only have to prepare an annual financial report and directors’ report and lodge
them with ASIC if it is:

— required to do so by ASIC, or if it is required to do so by members who hold at
least 5% of the votes; or

— controlled by a foreign company which has not lodged audited consolidated
accounts with ASIC.

A small proprietary company is defined as a company which satisfies at least two of
the following three conditions:

1. The consolidated revenue of the company and its controlled entities for the

y



Doing Business in Australia

financial year is less than A$25 million;

2. The total value of its consolidated gross assets at the end of the financial year
is less than A$12.5 million;

3. It has fewer than 50 employees at the end of the financial year.

Registered foreign companies are required to lodge financial statements with ASIC
at least once every calendar year and at intervals of not more than 15 months.
Financial statements comprise a copy of the company's balance sheet, profit

and loss statement and cash flow statement (all made up to the end of the last
financial year) and any other documents the company is required to prepare by the
law that applies in the company's place of origin, together with an ASIC document
to verify those financial statements.

A foreign-controlled small proprietary company may apply to ASIC for relief from
lodging an annual report and directors’ report.

Auditors

Every public company and large proprietary company must appoint an auditor.
A public company must do this within one month after registration. If a small
proprietary company is required to prepare audited financial statements, it will
need to appoint an auditor. This requirement also applies where the company
is controlled by a foreign company which has not lodged audited consolidated
accounts with ASIC or otherwise qualified for relief.

Annual general meeting

Unless its constitution provides otherwise, a proprietary company is not required
to hold an annual general meeting of its shareholders (AGM). A public company
must hold an AGM within 18 months after registration and must hold an AGM at
least once every calendar year within five months of the end of its financial year.
The auditor of a public company must attend AGMs.

All general meetings, including the AGM, require at least 21 days' notice and, in
the case of a public company listed on the Australian Securities Exchange (ASX), at
least 28 days' notice.

All resolutions of a proprietary company may be passed by a written circulating
resolution signed by all of the members.
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Annual statement filing

Every company has an annual review date which is usually the anniversary of its
registration date. Companies can apply to ASIC to alter their review date. Each

year, soon after its annual review date, ASIC issues a company with an annual
statement and an invoice for the company's annual review fee. An annual statement
contains information about the company such as details of its registered office,

its shareholders, officeholders and the share structure. The annual statement is
available for inspection by the public.

The obligation to respond to the annual review documents is a separate obligation
from the financial report obligations discussed above.

Continuous disclosure by disclosing entities

Disclosing entities (typically only listed public companies or trusts) must also
disclose, on a continuous basis, information that a reasonable person would expect
to have a material effect on the price or value of the entity's securities. There

are limited carve-outs available (for example for information that is incomplete
and remains confidential or is a trade secret). Most listed entities adopt rigorous
monitoring and reporting systems to enable price-sensitive information to be
identified and disclosed to the market in a timely fashion.

Civil penalties apply for non-compliance with the continuous disclosure
requirements. ASIC has the power to fine entities which do not comply with

the requirements. Directors may be criminally liable if the failure to disclose is
intentional or reckless. If the failure to disclose is negligent, the entity and any of
its directors knowingly involved in the contravention may incur civil liability to any
person suffering loss as a result.

The continuous disclosure requirements applicable to Australian disclosing entities
are not applicable to branch offices of a foreign company (unless the foreign
company is listed on the ASX). A foreign company's branch must also make certain,
but more limited, continuing disclosures.

Ongoing filing requirements

A company's minute book and registers must be kept at its registered office or its
principal place of business within Australia. The company register might also be kept
at the place where the register is maintained, for example the company’s solicitor's

office, or elsewhere if permission has been granted by ASIC. Members are entitled to
inspect the minute books free of charge.
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In addition to the minutes of directors and shareholders’ meetings, a company
must maintain registers of members, option holders and debenture holders. Any
changes to the company's name, officers, registered office and other matters
concerning the business of the company must be notified to ASIC using the
appropriate form within a certain prescribed period after those changes occur
(otherwise late fees and penalties apply) and the company's registers must be
updated to reflect these changes.

A company must also maintain accurate records on the personal property securities
register of the creation or discharge of any registrable security interests in respect
of its personal property under the Personal Property and Securities Act 2009
(Cth) (PPSA). Generally the PPSA will apply to personal property which is located

in Australia or the grantor of the security interest is Australian. The PPSA is a
priority based regime meaning that a failure to register promptly may result in

the company losing its priority in respect of the security interest (and potentially
its title in the underlying personal property) or the security interest becoming
unenforceable in the insolvency or bankruptcy of the grantor (see Chapter 7
“Banking and Finance"” for more information on the PPSA).

Proprietary companies are not required to file their constitution on the public
record at the time of registration or when resolutions embodying changes to the
constitution are made, unless the resolutions are related to the name, share capital
or status of the proprietary company.

Company directors: duties and liabilities

Directors’ duties
Under the Corporations Act, the directors must exercise their powers and duties by:

— using the care, diligence and skill which a reasonable director, having the same
knowledge and skills as the director, would reasonably do in the circumstances;

— acting in good faith in the best interests of the company (by acting for the
benefit of the company as a whole) and for a proper purpose;

— not acting improperly either to gain an advantage for themselves or someone
else or cause detriment to the company;

— not improperly using information obtained from their position as a director
either to gain an advantage for themselves or someone else; and

— preventing the company from trading while it is unable to pay its debts.
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The duty of care, diligence and skill requires the directors to acquaint themselves
with, and take responsibility for, the running of the company. A director is

expected to be capable of understanding the company's affairs to the extent of
actually reaching a reasonably informed opinion of its financial capacity. A director
must, in the performance of his or her duties, exercise a degree of skill that may
reasonably be expected from a person of like knowledge and experience. The duty
to exercise care, skill and diligence applies in relation to executive directors and non-
executive directors. A director may not be able to argue a lack of formal training or
knowledge of financial statements to avoid his or her duties, nor can directors rely
unquestioningly on management to satisfy their duties.

The standard of care required of a director must be assessed by reference to the
particular circumstances of the director concerned, including any special skills for
which the director was appointed. A breach of the duty of care and diligence will
only give rise to civil sanctions (e.g. the director being disqualified from office

or being forced to pay compensation) and will not provide a basis for a criminal
offence.

Business judgement rule

The Corporations Act contains a statutory business judgement rule which deems a
director to have met the requirements of the statutory duty of care and diligence,
and the equivalent duties at common law and in equity, in respect of a business
judgement if the director:

— made the judgement in good faith for a proper purpose;
— did not have a material personal interest in the subject matter of the judgement;

— informed themselves about the subject matter of the judgement to the extent
they reasonably believed to be appropriate; and

— rationally believed that the judgement was in the best interests of the company.

The business judgement rule further provides that the director's belief that the
judgement is in the best interests of the company is rational unless the belief is one
that no reasonable person in their position would hold.

Conflict of interest

Directors must avoid any actual or potential conflicts between personal interests
and their duties to the company. Generally, directors have a duty to notify the Board
of any “material personal interest” in a matter in which conflict arises, subject to
exceptions in the Corporations Act that may apply to certain kinds of interests of
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a director of a proprietary company. Even if the director does not profit from a
particular transaction in which they have an interest, the director may be in breach
of this duty. In addition, there are specific restrictions on voting and attendance

at directors’ meetings for directors of public companies where a material personal
interest exists in the matter under consideration, even where this interest has been
appropriately disclosed.

A conflict may also arise where the director has a personal interest in a contract
made by the company or when a director is a director of two or more companies
which are parties to a contract.

A director may not take advantage of a commercial opportunity that may have
been available to the company unless full disclosure to, and consent from, the
members is obtained.

Financial benefit

A public company must not give any “financial benefit" to a related party, which
broadly includes anything that confers a financial advantage, such as the making
of a payment, entering into an agreement or giving an indirect financial benefit. A
“related party” includes a director of the company, a close relative of the director, a
parent company, or a company controlled by any of those people.

A public company may, however, give a financial benefit to a related party where
it has obtained shareholder approval and the benefit is conferred within 15 months
of approval being given. There are also certain benefits which are exempted from
the prohibition and do not require shareholder approval, including arm'’s length
transactions on commercial terms, and the payment of “reasonable remuneration”
to an officer. In practice, these exemptions are commonly relied upon by public
companies.

Statutory derivative action

The Corporations Act contains a statutory derivative action which enables
shareholders, directors or officers of a company to bring an action on behalf of
the company for a breach of duty by a director, officer or third party where the
company is unwilling or unable to bring the action itself. The individual seeking
to bring the action on behalf of the company is required to satisfy the Court of
certain criteria in order to be granted leave. The rationale behind this ability is to
encourage company management to be more accountable to the shareholders for
decisions they make.
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Directors’ insurance and indemnities

A company will often agree to indemnify directors, to the extent permitted by
law, against certain liabilities and legal costs incurred by the directors as officers
of the company and will maintain and pay the premium on a director's or officer’s
insurance policy in respect of the directors.

The Corporations Act prohibits a company or a related body corporate from
exempting a person, whether directly or through an interposed entity, from

a liability to the company incurred as an officer or auditor of the company. A
company or its related companies is prohibited from indemnifying a director or
other officer of a company (not including legal costs) where:

— the liability is owed by the officer to the company itself or a related body
corporate;

— acivil penalty or compensation order is imposed on the officer under the
Corporations Act; or

— the liability is owed by the officer to someone other than the company and it
did not arise out of conduct in good faith.

Indemnities given by the company to an officer of the company for legal costs are
permitted, except where:

— the officer is defending proceedings in which the officer is liable on one of the
above three grounds;

— the officer is found guilty in a criminal proceeding;

— ASIC has established a successful action against the officer; or

— the Court has denied relief sought by the officer.

The company may loan or advance the officer money to cover the legal
proceedings, but that money must be repaid if the director loses the proceedings.
The advance may be retained as an indemnity if the officer wins the proceedings.

The company is prohibited from taking out insurance or paying premiums, either
directly or indirectly through an interposed entity, to insure against liability
incurred by an officer of the company which involves:

— awilful breach of duty in relation to the company;

— improper use of information; or
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— improper use of his or her position to gain an advantage at the expense of the
company.

A company may take out insurance and pay the premiums to protect its directors and
officers from other risks, including costs and expenses in defending civil and criminal
proceedings, whatever the outcome.

Insolvent trading

The duty to prevent insolvent trading is one of the most important duties imposed
on company directors. It allows for enforcement by creditors and it allows for the
personal assets of directors to be used for the repayment of a company’s debts.
Under the Corporations Act, directors have a positive duty to prevent their company
from trading while insolvent and civil liability (and in some cases criminal liability)
may attach to the directors as a result of a breach of this requirement.

In determining a breach, the timing of the incurrence of a debt and the reasonable
knowledge of the director at the relevant time will be relevant. The circumstances
in which a debt may be incurred include, for example, the issue of redeemable
preference shares, entry into a buy-back agreement or the payment of a dividend. If
the company is insolvent when a debt is incurred or becomes insolvent by incurring
the debt, then the directors risk personal liability for the debt.

The provisions apply to debts incurred where there are reasonable grounds to
suspect that the company will not be able to pay its debts as and when they become
due and payable. In determining this issue, consideration is given to both what the
director actually knew and what the director ought reasonably to have known. There
are various statutory defences under the Corporations Act which the directors may
rely on provided that they can prove certain elements. For example, that they had
reasonable grounds to expect that the company was solvent, that they had taken
reasonable steps to prevent the company from incurring the debt or that they were
relying on a competent person to provide them with information as to the affairs of
the company.

Other liabilities

The Corporations Act may also impose personal liability on directors in certain
specific circumstances where provisions of the Act are breached. This may include a
failure to comply with the requirements as to company and business names, insider
trading in a company's securities, inaccuracies or omissions in the contents of any
company prospectus, breach of the prohibition on financial assistance for share
acquisitions, and breach of provisions relating to the preparation of accounts.
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Directors may be personally liable for breaches by the company of other legislation,
including laws relating to occupational health and safety, competition and consumers,
environmental protection, equal opportunity, discrimination and taxation.

Directors may also be made personally liable for certain State and Commonwealth
taxes that are not paid by the company or for payments of tax that are clawed back
by a liquidator of a company.

Offerings of securities

The Corporations Act regulates capital raising activities of both local and foreign
corporations in Australia. Generally, a company is prohibited from offering securities
(including shares, options and debentures) in Australia unless it first lodges a
disclosure document (such as a prospectus) with ASIC that complies with certain
content and procedure-related statutory requirements.

Offers which are exempt from the disclosure document requirement include:

—  personal offers where no more than 20 people invest during any 12 month period
for amounts up to A$2 million in aggregate;

—  offers where the minimum subscription is A$500,000 by each person to whom the
offer is made;

— offers made to “sophisticated investors”, who are defined as persons who meet a
wealth test (i.e. those investors who have net assets of more than A$2.5 million or
gross income exceeding A$250,000 per annum) or persons who a licensed security
dealer considers to be “sophisticated” based on previous investment experience;

- offers made to “professional investors”, for example, financial services licensees,
listed entities and persons who have more than A$10 million in assets under
management; and

—  certain offers to present security holders, including employee share schemes.

The most common form of disclosure document is a prospectus. However, a company
may offer securities using an Offer Information Statement (OIS) if the amount of
money to be raised, when added to all amounts previously raised, is A$10 million or
less. A company may also offer securities using a Profile Statement in connection with
ASIC approved offers where a prospectus has been lodged.

The onus lies on the issuer to ensure that the disclosure document complies with the
disclosure requirements set out in the Corporations Act. A prospectus must contain
all the information investors and their professional advisers would reasonably
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require and reasonably expect to find in the prospectus for the purpose of making
an informed investment decision. If the issuer becomes aware that the prospectus
contains misleading or deceptive information, or if there is an omission or change
in circumstances that is materially adverse from the point of view of an investor, a
supplementary or replacement document must be lodged with ASIC.

The company, directors, and expert advisers may benefit from a uniform “due
diligence” defence for misleading or deceptive statements in a prospectus if they
can prove they made reasonable inquiries and they believed on reasonable grounds
that the prospectus did not contain any misleading or deceptive statements and that
there was no omission. Professional advisers (such as independent accountants) will
only be liable for statements in a prospectus that have been attributed to them with
their consent.

A special disclosure regime exists for offers of interests in a managed investment
scheme (such as units in a unit trust).

ASIC has issued certain exemptions providing relief from procedural requirements for
prospectuses lodged and distributed both in Australia and in another country where
the issuer has securities quoted on a foreign stock exchange. However, the disclosure
requirements of the Corporations Act are still required to be met by the company
offering the securities.

Prospectuses may be issued in hard copy or electronically, for example, by making
the document available on the internet. An issuer of securities must take all
reasonable measures to ensure that a person to whom an electronic application form
is issued is given access, at the same time and by the same means, to the relevant
disclosure document. The issuer must also ensure safeguards are in place such that
the offer is made only in Australia, or to those other jurisdictions intended to be
covered by the issuer.

ASX listings of securities of foreign companies

The ASX has detailed listing rules which set out the pre-conditions to listing a
company on the ASX and official quotation of the securities, and which prescribe
requirements to be satisfied by listed companies on an ongoing basis.

Foreign corporations may apply for listing on the ASX in one of two ways. First, if
the foreign corporation is listed on another stock exchange and complies with the
listing rules of its overseas home exchange, it may qualify as an “exempt foreign
company” under the ASX listing rules. An ASX foreign exempt listing requires, among
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other things, an entity to have at least A$200 million in operating profit for each
of the preceding three years or to have net tangible assets of at least A$2 billion.
The thresholds have recently been reduced to an aggregated profit of A$1 million
for the past three financial years or net tangible assets of at least A$3 million (or
a market capitalisation at the time of admission of A$10 million) for NZX-listed
entities only.

A foreign exempt listing means that the entity is not subject to most of the ASX
listing rules, but it must continue to comply with the listing rules of its overseas
home exchange, maintain an informed market (which would be satisfied by
sending ASX copies of all documents lodged by the foreign company to its home
stock exchange) and allow for electronic share registration and transfer records in
Australia.

A foreign company which does not meet the above thresholds may also seek
admission to ASX under the “standard” ASX listing route, which applies the same
criteria to an Australian entity. One significant requirement for an ASX listing is
that the entity issues a disclosure document (typically a prospectus) which must be
lodged with ASIC and provided to ASX. A foreign entity seeking an admission under
the ASX listing process will then be subject to all of the ASX listing rules.

Trading in securities and takeovers

The Corporations Act also regulates:

— trading in securities and the conduct of participants in the securities industry;
and

— the acquisition of shares in listed and certain unlisted companies. Generally, a
person is prohibited from acquiring more than 20% of the voting shares of a
listed Australian company, or more than 20% of the voting interests of a listed
trust. Exceptions to the prohibitions include takeover offers to all shareholders
where the offer documents are lodged with ASIC and acquisitions which are first
approved by shareholders - see Chapter 5 for more detail.

Employee share and options plan

The Corporations Act and ASX listing rules impose various approval requirements
on the adoption of employee share or option plans by public companies. Employee
plans usually take the form of either an employee share purchase plan, which
provides employees with means for acquiring existing or new shares, or an
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employee share option plan which provides employees with options to acquire
shares in the future.

Once the employee share or option plan is established, it usually will be
implemented by an offer of securities to employees or executives. Any such
offering will need to comply with the fundraising provisions of the Corporations
Act unless an exception is applicable. ASIC has also released various Class Orders
which give relief from the fundraising provisions if certain requirements are
followed.

Return of capital

The Corporations Act sets out a relatively simple procedure to enable a company to
reduce its share capital (such as returning capital to shareholders) or offer to buy-
back its own shares. In general, a company may reduce its share capital provided
the reduction in capital is fair and reasonable to the company’s shareholders as a
whole, it does not materially prejudice the company’s ability to pay its creditors
and it is approved by shareholders.

An equal reduction of share capital (where the company reduces the shares held
by all shareholders in equal proportions) requires an ordinary resolution of the
company's shareholders.

For a selective reduction in capital (where the company repays capital or reduces
some of the shares held by selected shareholders), special shareholder approval is
required, either by:

— aspecial resolution passed at a general meeting of the company, where any
person who is to receive consideration as part of the reduction or whose liability
to pay amounts unpaid on shares is to be reduced, or any of their associates, are
unable to vote in favour of the resolution; or

— aresolution which is agreed to at a general meeting by all ordinary shareholders.

If the reduction involves the cancellation of shares, the reduction must also be
approved by a special resolution passed at a meeting of the shareholders whose
shares are to be cancelled.
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Buy-Backs

A proprietary or public company may buy back its own shares if the buyback does
not materially prejudice the company's ability to pay its creditors and the company
complies with the procedural requirements set out in the Corporations Act. Except
in the case of selective buybacks, shareholder approval will be required if the
buyback will result in more than 10% of the company's issued shares being acquired
in a 12 month period.

A selective buyback requires the unanimous approval of all shareholders or a
special resolution of shareholders must be passed at which no vote is cast by the
selling shareholders or their associates.

Certain information must be provided to shareholders and to ASIC before some
buybacks can be implemented to ensure that shareholders receive all material
information known to the company at the time of the buyback. Directors must
ensure that the buyback does not result in the company becoming insolvent to
ensure that they do not breach the insolvent trading provisions in the Corporations
Act.

Corporate insolvency

General

The Corporations Act provides a uniform set of laws governing the various forms of
insolvency administration for companies in Australia; although there are procedural
differences observed in the various State Supreme Courts and in the Federal Court
of Australia, all of which have jurisdiction in this area.

Voluntary administration

The voluntary administration procedure is a short-term insolvency administration
designed to maximise the chances of the company (or as much as possible of

its business) continuing in existence or, if it is not possible for the company or

its business to continue in existence, achieve a better return for the company'’s
creditors than would be the case if the company were to be wound up.

A voluntary administration is usually commenced by the directors of a company
resolving that, in their opinion, the company is or is likely to become insolvent and
that an administrator should be appointed. A secured creditor or a liquidator of the
company may also appoint an administrator.
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The appointment of an administrator to a company operates to stay all
proceedings against the company and restrictions are imposed upon the rights of
owners, lessors and secured creditors to seize and reclaim their property or security
(subject to a number of limited exceptions set out in the Corporations Act).

The administrator must inform the company's creditors of the appointment and
call meetings of creditors within strict time limits (the first meeting must be held
eight business days after the administrator's appointment). The administrator must
also convene a meeting of creditors at which the creditors may resolve to bring

the administration to an end and return the company to the control of its directors
(but only if it is solvent), put the company into liquidation or have the company
enter into a deed of company arrangement (if one has been proposed).

Deed of company arrangement

Where a company executes a deed of company arrangement (DOCA), a person
(usually the administrator) is appointed to administer the deed with all the powers
set out in the deed and under the Corporations Act.

A DOCA itself has very few formal requirements and will be tailored to suit the
particular circumstances of the company. For example, it may allow the company to
continue to trade on, including under the control of its directors, and it will often
provide for a fund to be established for distribution to creditors in satisfaction of
the creditor’s claims against the company, and for the release of creditors’ claims
against the company. Importantly, a DOCA will bind all creditors of a company
(secured and unsecured).

The administration of the company will come to an end when the DOCA is
terminated. If the deed is terminated because its objectives have been met, the
company can continue to trade and control will revert to the company’s directors
and officers. However, if the DOCA is terminated for other reasons and the
objectives of the deed of arrangement have not been met, then it is likely that the
company will transition to liquidation.

A DOCA is an alternative to a scheme of arrangement to effect a reorganisation
of a company's affairs. There are reasons for and against using a scheme of
arrangement or a deed of arrangement (chief among which are time, cost and
complexity), depending on the individual circumstances of the company.
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Liquidation

Liquidation may be effected on a voluntary basis where a company's members
or creditors resolve to wind up the company. In these circumstances, control of
the winding-up process and appointment of a liquidator will generally be in the
hands of the members if the company is solvent, or creditors if it is insolvent.
Alternatively, compulsory liquidation occurs where a creditor or other applicant
applies to a court for an order that the company be wound up and a liquidator
appointed.

There is also an interim procedure, known as a provisional liquidation, where a
provisional liquidator is appointed as an urgent measure to maintain the status
quo in a company.

In both compulsory and voluntary liquidations there is an automatic stay of all
proceedings and enforcement against the company and its property once the
winding up order is made (except in limited circumstances). The liquidator's
primary role and duty is to preserve, collect and sell the assets of the company and
distribute the available proceeds in the order provided for by the Corporations Act.

In terms of the impact of winding up on contracts, a winding up may give a
counterparty a contractual right to terminate the contract (under an ipso facto
clause) as liquidation, as a terminal insolvency regime is considered to effect a
repudiation of the company’s contractual obligations. A liquidator also has the
power to disclaim onerous property of the company, such as land burdened with
onerous covenants or unsaleable property including unprofitable contracts.

The liquidator has the role of investigating the company and is entitled to
possession of its books and records and to question its directors to ascertain the
reasons for the company’s failure. A liquidator must also investigate the company's
pre-liquidation transactions, which may uncover transactions that are voidable
under the Corporations Act. Setting aside such transactions increases the pool

of assets available for distribution to the company’s creditors. A liquidator may
also consider actions against directors and officers of the company for insolvent
trading or breaches of directors’ duties.

Once a distribution of funds (if any) to creditors is complete, the liquidation will be
finalised and the company deregistered.

In a winding up, all unsecured creditors with debts or claims (including contingent,
unliquidated and future claims) against the company are entitled to participate
for dividends from the available assets in respect of their debt or claim if the
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circumstances giving rise to their debt or claim arose before the “relevant date” for
the liquidation. The relevant date is usually the date on which the winding up order
was made, or the date of the appointment of the administrator if the winding up was
preceded by a voluntary administration. Insolvency set off may be available where a
creditor has a claim against and a liability to the company. Specified debts and claims
will take priority over the claims of unsecured creditors, being in general terms:

— expenses incurred by an administrator or liquidator in preserving and relating the
property of the company;

— the costs and expenses of obtaining any order for liquidation; and
— priority employee entitlements.

All other unsecured debts rank equally according to the pari passu principle and if
the property of the company is insufficient to meet them in full, they must be paid
proportionately.

Certain registrable security interests that are not perfected by the company may be
void upon liquidation of the company. Please refer to Chapter 7 “Banking and Finance”
for a detailed discussion of the perfection of security interests under the PPSA.

Receiverships

A receivership is a form of external administration that can be commenced by either
a secured creditor or, in limited circumstances, by a court order. The most common
form of receivership involves a secured creditor exercising its powers under a security
interest held over some or all of a company’s assets and appointing a receiver over
those assets.

A receivership may occur concurrently with a liquidation or administration.

The receiver will usually (although not always) act as the agent for the company and
will have extensive powers, as prescribed in the security document and under the
Corporations Act, to arrange for the orderly sale of the secured assets for the benefit
of the secured creditor. In realising that property, as a general proposition, receivers
are under a duty when selling or exercising a power of sale of secured property to
take all reasonable care to:

— obtain not less than market value for the property if, when it is sold, it has a market
value; or

— obtain the best price reasonably obtainable, if it does not have market value.
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The powers of directors of the debtor company are limited by the appointment of
a receiver; however, the directors will retain their powers to deal with assets of the
company other than the secured assets.

A receivership does not operate to stay proceedings against the company, and the
company may still be placed in liquidation by an unsecured creditor.

The receivership is concluded once the receiver has paid out his or her costs

and expenses of the receivership, the debt of the secured creditor and certain
statutory priority payments. Once the receivership is terminated, control of the
company reverts to the directors (unless it is also in liquidation or administration).

Mortgagee in possession

A mortgagee of a company's assets may itself take possession of, collect and sell
secured assets (in reduction of secured debt), or it may appoint an insolvency
practitioner or some other person to act as its agent to take those steps. In the
instance of an appointment of an agent, the agent acts as the agent for the
mortgagee and is personally liable (subject to any indemnity it has obtained) for
his or her dealings with the secured assets on behalf of the mortgagee. The duty
of receivers to obtain not less than market value of the best price reasonably
obtainable also applies to mortgagees exercising powers of sale in relation to
secured assets (whether as mortgagee or through an agent for the mortgagee).

Schemes of arrangement

A creditors’ scheme of arrangement is a compromise or arrangement between
a company and its creditors (or some of them) effected pursuant to the process
prescribed in the Corporations Act.

A creditors’ scheme of arrangement is generally considered to be costly, time
consuming and cumbersome, which is why the voluntary administration and DOCA
processes are more suitable in many cases. Unlike in an administration and DOCA,
the Court is heavily involved in a creditors’ scheme of arrangement, and ASIC also
has a critical role.

Unlike creditors voting to approve a DOCA (where voting is done on the basis that
all creditors form the one class), in a creditors’ scheme of arrangement voting is by
each class of affected creditors. Broadly, the process requires:

— ASIC being provided with a draft of the scheme documents at least 14 days in
advance of the first court hearing;
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— aninitial or first court hearing at which orders are made convening a meeting or
meetings of the affected creditors and approving the material (an explanatory
statement) to be despatched to those creditors;

— ameeting or meetings of the affected creditors be held to vote on the proposed
scheme of arrangement;

— asecond court hearing to approve the proposed scheme of arrangement,
assuming it has been passed by the requisite majority at the meeting or meetings
of creditors. A creditors’ scheme of arrangement is effective once the orders made
at the second court hearing are lodged with ASIC.

Informal workouts and restructures

Outside of the various formal processes, it is commonplace in Australia for bilateral
or multilateral compromises to be reached between debtors and creditors (or groups
of creditors), with or without the assistance of insolvency advisors.

The terms of those compromises may take a number of forms: they may
contemplate the rescheduling of debts, reduction or cancellation of debts, effecting
debt-for-equity swaps, or any number of variations. Those compromises can be
effected through private contracts without the need for the involvement of the
courts or other government bodies (although certain transactions involving publicly
listed companies may require shareholder approval and be subject to various
takeovers regulations, and transactions involving foreign parties may require
Foreign Investment Review Board approval). Those new contractual rights will be
enforceable in accordance with their terms as against the parties to them.

Deregistration

A company remains registered with ASIC even after it ceases trading. While
registered it is still subject to the requirements set out in the Corporations Act,
including payment of the annual review fee each year, notification of changes
relating to the company and financial reporting.

ASIC has the power to deregister a company if ASIC does not believe that it is
carrying on business, if the company has not responded to a compliance notice or if
it has not paid its annual review fee for at least 12 months after the due date.

A company may apply to ASIC for deregistration if it meets certain requirements
including that all members of the company agree to deregister, the company is not
carrying on business, the company's assets are worth less than A$1000, the company
has no outstanding liabilities and is not a party to any legal proceedings and the
company has paid all fees and penalties payable under the Corporations Act.
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5. Mergers and Acquisitions

Overview

Australia historically has had a healthy and vigorous mergers and acquisitions
(M&A) market when international financial conditions have been favourable. Both
hostile and negotiated takeover bids are frequently made for the shares of listed
companies and Australia regularly ranks highly compared to other countries in
terms of national M&A activity. Despite the volatility of the world capital market,
Australian market conditions remain strong and M&A activity remains among the
most active and significant in the world.

The Australian Government welcomes foreign investment, which can take a number
of forms including setting up a new company, investing in an existing entity,

or establishing a joint venture. For a detailed description of the restrictions on
foreign investment into Australia, see Chapter 2 of this Guide, "Foreign Investment:
Government Policy”.

Australia has a diversified economy, with a particularly strong primary industries
base. Specific areas that have undergone significant merger and investment
activity in the past few years (in terms of volume and value) include health care,
energy, financial services, business services, information technology, transport/
utilities, mining, industrials and chemicals, and real estate.

Private companies

Sale and purchase of private companies

A private business acquisition in Australia usually takes the form of either an asset
acquisition, when the assets of a business are purchased and certain liabilities
assumed, or a share acquisition.

A share acquisition may proceed by way of:

—  the purchase of shares in an Australian company (direct share acquisition); or

—  the purchase of shares in a non-Australian corporation which holds the shares
of the Australian company (indirect share acquisition).

The legal consequences may differ depending upon whether the share acquisition
is direct or indirect.
The table below outlines some possible advantages and disadvantages of share
acquisitions and asset acquisitions.
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Share acquisition

Advantages Disadvantages

An acquisition of shares is often simpler
than an acquisition of assets. In an asset
acquisition, it is necessary to separately
deal with and transfer or assign each
asset and assumed liability. In a share
acquisition, it is (generally) only
necessary to transfer the shares in the
target company, which in Australiais a
straightforward process.

The acquisition of shares of the target
company involves the purchase of the target
company together with all liabilities (including
contingent or undisclosed liabilities such

as undisclosed tax liabilities, breaches of
legislation affecting the business or claims
by customers or employees) which may have
an impact on the value of the shares being
acquired. In contrast, under an asset purchase
the seller retains all liabilities not specifically
assumed by the buyer.

Profit on the sale of shares may be tax-
free for sellers who have held the shares
prior to 20 September 1985, being the
date Australia introduced capital gains
tax or "CGT". For further information
about CGT, see the section "Capital
Gains Tax" in Chapter 6, below.

Due diligence enquiries relating to the
acquisition of shares can be more extensive
than in an acquisition of assets because

the buyer is acquiring the target company
together with all assets and liabilities (including
contingent or undisclosed liabilities). This
means the due diligence enquiries are often
more wide-ranging than in an asset acquisition,
where a buyer can select the assets and
liabilities it wishes to acquire and target its due
diligence enquiries accordingly.

There will be no stamp (share transfer)
duty payable by the buyer on a share
acquisition, provided that the target
company does not hold significant land
assets. If the target does hold land
assets over a certain value thresholds
stamp duty (called "landholder/land
rich" duty) can apply on an acquisition
of shares at the same rates as applied
for an asset acquisition.

The warranties and indemnities in a share sale
agreement may be more extensive thanin an
asset sale agreement because (as explained
above) the buyer is acquiring all the liabilities
of the target company and so extensive
warranties and indemnities may be required
to deal with the accompanying risks. This
particularly applies in relation to taxation
issues.

GST (similar to VAT) does not apply on

a sale of shares as this is an input taxed
supply (see Chapter 6, "Taxation”, below,
for more details).

There may be limited recovery of input tax
credits for both seller and buyer on a share
sale (see Chapter 6, “Taxation”, below, for more
details).
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Advantages Disadvantages

The seller may more easily select which
assets it wishes to divest under an asset
sale than under a share sale. The seller
may also wish to retain the corporate
entity in order to utilise tax losses,
which it cannot do under a share sale.

An asset acquisition is often more logistically
complex and time consuming than a share
purchase as it is necessary to separately

deal with and transfer or assign each asset
and assumed liability in accordance with the
contractual, legislative or other requirements
governing that particular asset or liability.

The buyer can be more selective when
deciding which assets to purchase
and more precise about the extent

of liabilities being assumed and is
therefore less exposed to contingent
or undisclosed liabilities. This is
particularly important where there

is concern relating to contingent or
undisclosed liabilities of the company
for which adequate provision cannot be
made at the time of purchase.

Stamp duty generally applies on an asset
acquisition at rates of duty up to 5.75%
(although more generally settling at 5.5%
depending on the State or Territory in which
the particular asset is located). Depending on
the nature of the asset acquired, surcharge
duty rates of up to an additional 7% can also
apply where the buyer is a foreign person,
entity or trust. At law the liability to pay the
duty is generally on the buyer, however, in
some jurisdictions the liability for duty is joint
and several. If GST is payable on the asset
acquisition, stamp duty is calculated on the GST
inclusive price (see Chapter 6, “Taxation”, below,
for more details).

Due diligence enquiries relating to the
acquisition of assets are generally more
targeted than those relating to an
acquisition of shares, as the buyer only
has to do due diligence on those assets
and liabilities that it is taking on rather
than on the entire company. Depending
on the outcome of the due diligence,
this can result in fewer warranties and
indemnities in the sale agreement.

It is necessary to obtain third party consents
for formal assignments or novations of
contracts, leases, licences and permits, as the
contracting party under these arrangements is
changing. This can be contrasted with a share
sale, where it is only necessary to obtain third
party consents in certain limited circumstances
where change of control provisions are
triggered (such as in real property leases).
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Advantages Disadvantages

Whilst a company may be prohibited Sometimes goods and services tax (GST) is
from financially assisting the acquisition | payable with respect to a sale of assets if a

of its own shares (unless approved business is not being sold as a "going concern”
by shareholders in what is known as (see Chapter 6, "Taxation”, below, for more

a "whitewash" procedure), it is not details).

prohibited from assisting with the

acquisition of its own assets.

Memorandum of Understanding/Letter of Intent

It is not unusual for negotiated acquisitions to begin with (or include) the
negotiation of a letter of intent (LOI), which can also be known as a Memorandum
of Understanding (MOU) or Heads of Agreement (HOA). The LOI is a useful outline
of the transaction and may also serve to (among other things):

- prevent a seller from negotiating with other parties;

— allow relevant governmental approval processes to begin;

— facilitate fundraising for the transaction;

— define a buyer's inspection and due diligence rights;

—  provide for the treatment of confidential and proprietary information; and

—  establish a schedule for completing all matters necessary to close the
transaction.

The LOI may be expressed to be binding or non-binding, either wholly or in part.
Unless drafted carefully, a Court may decide that the document is non-binding,
even if it states that it is intended to be binding.

Due diligence

The buyer can reduce the legal and commercial risks of an acquisition through

a number of procedures. For example, it may require comprehensive warranties

in the acquisition agreement. However this method is not adequate by itself
because a breach of warranty is only enforceable by litigation or arbitration, both
of which can be costly and time consuming. The effectiveness of this method also
depends on the creditworthiness of the seller and/or the warrantors at the time
the judgement is enforced. Additionally, some liabilities may not reveal themselves
until after the warranties have expired. The buyer, therefore, will usually also carry
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out pre-contractual investigations, commonly known as due diligence.

The purpose of due diligence is to gather information and identify any risks or
problems associated with an acquisition and to assist the buyer in assessing the
level and nature of legal risk in the business to be acquired. Based on the due
diligence findings, the buyer will decide whether to go ahead with the transaction,
to modify the transaction (for example, by revising the purchase price, inserting
additional warranties or excluding certain assets with onerous liabilities from the
acquisition) or to abandon the transaction. In addition to legal due diligence, a
buyer will often also conduct commercial, financial and accounting due diligence.

The form of the acquisition will usually have an impact on the types of issues to be
considered in the legal due diligence process. For example, if the transaction takes
the form of an asset acquisition, due diligence may focus on the transferability

of those assets. Where the transaction involves a share acquisition, it will be
necessary to consider the impact of change in control clauses in contracts with
third parties.

The level of due diligence undertaken often depends on the size or significance
of the acquisition. Basic due diligence may simply consist of searches of publicly
available information, such as:

— the database of the Australian Securities and Investments Commission (ASIC) to
determine the identity of the shareholders and officers of the target;

— the Personal Property Securities Register to determine the existence of
registered security interests over the assets of the target;

— the local land office to determine title to real property;

— the national trade marks, patents and design registers to determine ownership
of intellectual property rights and the existence of third party interests in those
rights; and

the local court system for any litigation or winding-up proceedings involving
the target.

In more significant acquisitions, a seller may make a physical or online data room
of information available to potential buyers and their advisers. These data rooms
allow potential buyers and their advisers access to documents relevant to the
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proposed transaction that may not otherwise be publicly available (for example
corporate registers, key business contracts, leases, workplace agreements and
policies, insurance polices, details of disputes, IT agreements, privacy policies,
tax returns and other relevant information).

Vendor due diligence

Vendor (or seller) due diligence (VDD) has become increasingly common in
Australia in competitive bid processes. VDD is effectively the same process
as traditional buyer due diligence but is commissioned at the seller's request
and cost. The end product is a report that aims to address key concerns of

a prospective buyer. Depending on the basis on which the report has been
prepared it may potentially be relied upon by a buyer and its financiers.

Some advantages of conducting VDD may include the following:

— it allows the seller to evaluate the findings and to rectify, or at least
mitigate, any problem areas before the sale process begins;

— it can serve to speed up the buyer due diligence process by providing a
useful guide to the legal structure of the business and the key legal issues
affecting the business;

— it can serve to reduce disruption to the seller's business as the majority of
the due diligence questions are likely to be raised by the seller's lawyers in
preparing the VDD report - this means that the business only has to deal
with these questions once, as opposed to having to respond to the same
questions from multiple buyer due diligence teams;

— it limits the amount of due diligence that a buyer is required to undertake
- this saves a potential buyer time and money in conducting their own due
diligence and can encourage more potential buyers to participate in the bid
process; and

— it assists in identifying any relevant issues likely to arise in the sale process
that might need to be dealt with in the sale documentation.

Due diligence: other relevant considerations

Although a seller has no positive duty to disclose information to a potential
buyer, a seller may face liability under sections 1041E or 1041H of the
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Corporations Act 2001 (Cth) (Corporations Act) or section 18 of Schedule 2 of
the Competition and Consumer Act 2010 (Cth) if it engages in conduct that

is misleading or deceptive, or is likely to mislead or deceive. It is prudent for a
seller to conduct an internal due diligence review to ensure it does not provide a
potential buyer with misleading or incorrect information.

Australia’s insider trading laws prohibit a person (including the seller and the target
company) from providing information to a potential buyer of the target company's
shares that is material, price sensitive and not generally available to the public.

A potential buyer in possession of such information cannot acquire the shares.
However a potential buyer of shares in a listed company may draw some comfort
from the fact that the company is required to keep the market fully informed and
to publicly release price-sensitive information immediately.

Public companies

The Corporations Act prohibits a person from acquiring a "relevant interest” in
issued voting shares in a listed public company if, because of the transaction,
either that person’s or someone else's voting power in that company increases:

— from 20% or below to more than 20%; or
— from a starting point that is more than 20% and less than 90%,

unless the acquisition is made under one of the exceptions to the prohibition
(discussed below).

The prohibition also applies to:

— voting shares in an unlisted Australian company with more than 50 shareholders;
and

— voting interests in a listed managed investment scheme (such as a listed
unit trust).

The key concept in determining whether an acquisition breaches the 20% limit is
the "voting power"” which results from the acquisition. “Voting power" is a term
which aggregates the "relevant interests” held by a person (a term which widely
draws in all direct and indirect holdings), together with the relevant interests of

[

the person's "associates”.

Acquisitions of voting shares in a company (including by acquiring existing issued
shares and by being issued new shares) above the 20% limit are permitted under
the Corporations Act in a number of circumstances, including:
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— acquisitions made under an off-market takeover bid for either all or a fixed
proportion of each shareholder’s shares in the company;

— acquisitions under an unconditional on-market takeover bid for all of the shares in
the company;

— acquisitions made with the prior approval of the company's shareholders in
general meeting;

— “creeping” acquisitions of up to 3% of the company’s shares every six months by
a shareholder who already holds at least 19%;

— anacquisition under a pro-rata rights issue;
— certain acquisitions by underwriters;

— certain downstream acquisitions which are deemed to result from upstream
takeovers; and

— anacquisition under a scheme of arrangement.

On-market and off-market takeover bids and schemes of arrangement are the
primary methods of obtaining control of a public company in Australia, and are
discussed further below.

Takeover bids

A takeover is essentially a regulated offer made to all of a target company's
shareholders to buy their shares. The form of offer varies depending on which of
the two takeover bid procedures is used: on-market (for quoted securities of listed
targets only) or off-market (for listed or unlisted targets, and quoted or unquoted
securities of a listed target). Takeover bids can be made in both “friendly” and
“hostile” circumstances.

On-market bids must be unconditional and can offer only cash consideration. Target
shares are acquired by the bidder on the ASX rather than by way of off-market
acceptances. On-market bids are less common due to the fact that they are less
flexible than off-market bids. However, they can be implemented quickly - a bidder
may acquire shares on-market within hours of announcing the bid.

Off-market bids can be conditional (for example, on obtaining sufficient
acceptances to gain control or obtaining regulatory approvals) and comprise

of separate but identical offers of any form of consideration, including cash or
securities of the bidder (or a mixture of both). Due to this increased flexibility, off-
market bids are more common in Australia than on-market bids.
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If, following a bid, the bidder achieves a holding of 90% or more in the target,
the bidder will generally be able to compulsorily acquire the shares held by (or
“squeeze out") the remaining minority shareholders at the bid price.

For further information regarding the takeover regime in Australia, including

a detailed description of the types of takeover bids and bid procedure, please
refer to Baker McKenzie's compendium publication Takeovers Guide: Buying an
Australian listed company.

Schemes of arrangement

An alternative acquisition structure to a takeover bid is a “scheme of arrangement”.
A scheme of arrangement is a Court-approved form of corporate reconstruction
under which a bidder may acquire control of a target company. Schemes are
processes that are driven by the target company and, accordingly, can generally
only be implemented in “friendly” transactions.

The scheme structure involves a target company proposing a scheme to its
shareholders and target shareholders voting on the proposal rather than offers
being made by a bidder to, and accepted by, each shareholder individually (as
occurs in a takeover bid). It delivers an “all or nothing” result. If a scheme is
approved by target shareholders and by the Court, the scheme of arrangement
binds all of the target company’s shareholders, including those who voted against
it (or did not vote at all). Conversely, if a scheme is not approved by target
shareholders or the Court then it does not become effective, even for those
shareholders who voted in favour of the scheme.

The shareholder approval thresholds for a scheme are:

— approval by at least 75% of the shares which are voted on the scheme resolution
(i.e. the "value test"); and

— approval from more than 50% in number of shareholders who vote at the
meeting, regardless of how many shares they hold (i.e. the "headcount test").

Whilst it may seem like obtaining a 75% vote in favour of a scheme would be a
much easier path to obtaining control of a company than obtaining 90% acceptance
of the takeover offers made under a takeover bid, this is not necessarily the case.
The 75% approval requirement can be riskier than the 90% acceptance threshold for
a takeover because:
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— the bidder cannot vote any of the target shares it holds, and shareholder turnout
for votes is generally not high. Accordingly, a shareholding of less than 25% (and
potentially even less than 10%), can constitute a blocking stake; and

— the headcount test can be a hidden trap if there is grassroots opposition to the
scheme. A blocking stake could be as low as a few percent of the target if the
blocking stake is widely held.

A scheme of arrangement may, however, have particular advantages depending

on the characteristics of the target company and whether special corporate
actions need to be undertaken in connection with the transaction, such as
amending the target's constitution or approving a share buy-back. The structuring
flexibility afforded by a scheme of arrangement is a key advantage as against the
prescriptive requirements that govern takeovers, however, this is tempered by the
difficulty to alter the terms of the scheme once they have been approved by the
Court (meaning that bidders should be wary of using the scheme structure where a
competing bid is likely).

Schemes of arrangement are also popular in private equity-funded “public to
private” transactions given the flexibility in transaction structure that they offer.
For example, different kinds of shareholders can be offered different kinds of
consideration.

Takeover regulation

ASIC and the Takeovers Panel (Panel) are responsible for the supervision of
compliance with takeovers provisions in the Corporations Act. The Panel was
established to act as the main forum for the resolution of disputes stemming
from changes in control or relating to the acquisition of substantial interests in a
company. The Panel is made up of industry practitioners and experts in the field
(including lawyers, investment bankers and company directors). The Panel has
significant powers and anyone affected by the circumstances of the acquisition
or an ASIC decision may apply to the Panel for a declaration, order or review.
Contravention of the Panel's orders is an offence.

Under a scheme of arrangement, it is the Court which oversees the scheme process
(with the assistance of ASIC and having regard to the guidance offered by the
Panel) and ultimately approves the scheme.

In addition, other industry-specific rules may be relevant, such as for broadcasting
or gaming industry transactions.
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Direct investment in listed entities

A foreign investor seeking to invest in an entity listed on the Australian Securities
Exchange (ASX) may engage an Australian-based stockbroker to acquire publicly
traded securities in that entity. ASX operates Australia’s major financial market for
various financial securities including equities and derivatives, and provides listing,
trading, risk management, clearing, settlement and depository services and market
data for domestic and international companies. ASX is one of the world’s top 15
listed exchange groups measured by market capitalisation and it has a diverse
domestic and international customer base.

The Clearing House Electronic Subregister System (CHESS) is ASX's settlement
system that is operated by the ASX Settlement. ASX Settlement authorises
participants such as brokers, custodians and settlement agents to access
CHESS and settle trades made by themselves or on behalf of their clients.
CHESS facilitates the efficient transfer of legal title and settlement of market
transactions with an electronic subregister system that provides irrevocable
transfer of ownership and cleared funds without using paper documentation.

CHESS cannot be used directly for the transfer of securities of companies domiciled
in countries whose laws do not recognise either (or both) electronic security
holdings or electronic transfers, such as the US and Singapore. To overcome

this difficulty, ASX has developed various mechanisms which provide a method

of transferring and holding these foreign securities in CHESS, such as Chess
Depository Interests. These mechanisms operate by separating the legal and
beneficial ownership of the relevant foreign security - the legal title is held by

an Australian depositary entity and the investor holds the beneficial interest. The
securities are registered in the name of the depositary entity and are held by that
entity on behalf and for the benefit of the holders of the beneficial interest.

Investors with access to the US markets are also able to invest in ASX-listed
entities by way of American Depositary Receipts (ADRs). An ADR is a security that
trades in the US but which represents a specified number of securities in a non-
US entity. The transfers of ADRs take place on the depositary’s books in the US
rather than in Australia, and settlements of sales of ADRs are in US dollars and
within the customary US settlement period. More than 200 Australian companies
have instituted sponsored ADR programs which are mostly traded on the NASDAQ
Bulletin Board and are not quoted on a US securities exchange. Depository receipt
programs are also available on other foreign exchanges. These programs may or
may not offer depository receipts in Australian securities.

70






Doing Business in Australia

6. Taxation

General

The Australian Federal Government is the largest taxing authority in Australia.
Taxes imposed by the Australian Government include income tax (which
incorporates capital gains tax), fringe benefits tax, GST, customs duty on certain
imports and excise duty on certain goods.

Australian income tax is generally based on a 30 June year end, although foreign
corporations and their subsidiaries can generally obtain approval to lodge tax
returns based on a substituted accounting period where, for example, the foreign
parent company has a different fiscal year end.

The State and Territory Governments levy taxes such as stamp duties, land tax and
payroll tax. The State Governments do not impose a tax on income or capital gains.
Local Governments impose tax in the form of rates and levies.

Income tax

The most significant tax levied in Australia is income tax which is assessed in
accordance with the Income Tax Assessment Act 1936 (Cth), the Income Tax
Assessment Act 1997 (Cth) and the Taxation Administration Act 1953 (Cth)
(together the Tax Acts). Generally, a resident of Australia is assessable to tax on
income and capital gains derived by it from all sources, whether within or outside
of Australia. A non-resident is assessable to tax only on income derived by it from
Australian sources and on capital gains made (or deemed to be made) on assets
that are classed as “taxable Australian property” (TAP). Very broadly, TAP includes
direct interests in Australian real property; non-portfolio interests (10% or more)
in entities that hold a majority of assets, by market value, that comprise Australian
real property; business assets of an Australian permanent establishment; and
options to acquire the preceding assets.

Capital gains made in respect of assets are usually only assessable if the asset was
acquired on or after 20 September 1985. Certain types of income, such as dividends,
interest and royalties, may be assessed to non-residents of Australia and offshore
permanent establishments of Australian residents, on a gross basis, by way of
withholding tax. Other types of income and capital gains are taxed on a net basis,
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that is after allowing for expenses and other allowances to be deducted from the
gross income and capital gains. If the country in which the non-resident entity is
resident has a double tax agreement (DTA) with Australia, that agreement may
result in an exemption or a reduction in the rate of tax applicable.

The income tax system is administered by the Australian Taxation Office (ATO).
The impact of Australia’'s income tax rules will depend on the structure of the
Australian operations.

Companies generally

An Australian resident company is liable to pay Australian tax on income and
capital gains derived from all sources, either within or outside Australia. Tax is, in
general, imposed on the company's net income. The rate of company tax is 30%.
For small business entities (generally defined as an entity with an annual turnover
of less than A$2 million) the company tax rate is 28.5%.

A non-resident company is liable to pay Australian tax on income derived from
Australian sources (other than income subject to withholding tax) and capital gains
made on TAP. The rate is also 30% on the net amount.

In addition to tax on income, the company will be required to pay tax on taxable
fringe benefits provided to employees. The current fringe benefits tax rate is 49%.

Tax losses are able to be carried forward indefinitely and utilised, provided the
company satisfies either the continuity of ownership test or the same business
test. Groups of Australian resident companies that have a 100% common
Australian resident parent can form a tax consolidated group. Wholly owned
Australian resident subsidiaries of a foreign significant company may access the
consolidations regime as well by forming a multiple entry tax consolidated (MEC)
group. Where a tax consolidated group or MEC group is formed, the head company
is treated as the sole taxpayer for income tax purposes with the other members

of the group being effectively regarded as branches of the head company. A

Tax Funding Agreement (TFA) is normally entered into by the group in order to
determine each member's liability for the group’s income tax liability. If the head
company defaults in the payment of the group's income tax (and certain related
taxes), then the other members of the group become jointly and severally liable
for the unpaid tax unless the group has entered into a valid Tax Sharing Agreement
(TSA). Broadly, a TSA allocates responsibility for income taxes.
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Taxation of dividends

Dividends paid out of income which has been subject to taxation at the company
level are known as “franked” dividends under the Australian imputation system.

Broadly, the extent to which a company can “frank” a dividend depends upon the
balance of its “franking account” at the relevant time.

The franking account represents an accumulation of the amount of profits subjected
to the full corporate tax rate of 30%, either directly through tax paid or indirectly
through franked dividends received from other companies. For example, given the
current 30% company tax rate, for each A$100 of taxable profit A$30 of tax must be
paid and an amount of A$70 can be paid as a fully franked dividend.

The imputation system allows Australian resident shareholders to receive franked
dividends partially tax free or effectively tax free where the taxpayer's marginal
rate is less than or equal to 30%. If the taxpayer's marginal tax rate exceeds 30%, any
franked dividends received will be subject to additional tax in their hands.

If the shareholder’s marginal tax rate is, for example, 49% (being the top marginal tax
rate for individuals), the dividend would be subject to an additional 19% tax. If the
marginal rate is less than 30%, taxpayers are entitled to offset their “excess franking
credit” against tax on other income. Australian resident individuals and certain
superannuation funds are allowed a refund of excess credits.

Fully franked dividends paid to non-residents are exempt from dividend withholding
tax. Partially franked dividends and unfranked dividends are subject to withholding
tax (but only on the unfranked portion of the dividends). The rate of dividend
withholding tax is 30% unless a DTA applies to reduce the rate. The rates allowed by
the various DTAs are set out in Appendix A, at the conclusion of this Guide.

Dividend payments made by an Australian corporate entity or trust to a non-resident
which represent “conduit foreign income” (broadly this is income which is derived
from a source outside Australia) are not subject to Australian dividend withholding
tax provided certain conditions are met. The conduit foreign income rules are
designed to encourage the use of Australian corporate entities as holding companies
for foreign entities.

Branches

Australia does not impose a separate branch profits tax. There is no withholding tax
imposed on the remittance of profits of an Australian branch to its head office.
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Rather, any income or capital gains derived by the branch would be subject to the
general income tax provisions and any applicable DTA.

No taxable presence

Non-resident companies (that are resident in countries with which Australia has

a DTA) may be able to organise their Australian operations without creating a
permanent establishment. This is often the case with buy/sell operations. Such
companies will not be taxable in Australia on their business profits if they do not
have a permanent establishment in Australia (but may still be liable for tax on income
subject to withholding tax and on capital gains in respect of TAP).

Partnerships

A "partnership” is defined for tax purposes to mean an association of persons
carrying on business as partners or in receipt of income jointly but does not include

a company. A general partnership is not a separate taxable entity, although it is
required to lodge a tax return. The partnership return determines the net partnership
income or loss for the year. Each partner must then include in their personal individual
income tax return, their individual share of partnership income (or loss) and pay tax
on this income accordingly. The net income or loss of a partnership is calculated as if
the partnership were an Australian resident taxpayer.

Non-resident partners who are partners in an Australian partnership need only pay
Australian tax on their share of the net income of the partnership attributable to
sources in Australia. A partnership is not treated as an entity for Australian capital
gains tax purposes; instead each partner is considered to own a fractional interest
in partnership assets. Consequently, any capital gain or loss made on the disposal
of such fractional interests is made by a partner rather than the partnership. A non-
resident partner is only liable to Australian capital gains tax in respect of fractional
interests in assets which constitute TAP.

Limited partnerships formed in Australia and those formed outside Australia,
but which carry on business in Australia are in most instances treated as resident
companies for income tax purposes and are taxed accordingly. Distributions to
partners of those limited partnerships are taxed as dividends.

Trusts

For Australian tax purposes, trusts are not separate legal entities. As such, a trust is
not liable to pay income tax although the trustee of a trust must lodge an income tax
return on behalf of the trust. In certain limited circumstances, the trustee is liable to
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be assessed and to pay tax on the net income in his or her representative capacity.
Australian resident beneficiaries are assessable on their share of the net income at
their own individual marginal tax rate if they are presently entitled to the income of
the trust at year end and are not under a legal disability.

In the case of non-resident beneficiaries, the Australian tax law differentiates
between managed investment trusts and other types of trusts.

Very broadly, an Australian resident trust is a “managed investment trust” if it is a
managed investment scheme for the purposes of Australian corporate law, is operated
by an entity that has an Australian financial services licence and is considered widely
held for Australian tax purposes. A trust will not be a managed investment trust if a
foreign resident individual holds 10% or more of the interests in the trust.

Broadly, distributions of Australian-sourced income (other than dividends, interest
and royalties which are subject to separate withholding tax rules) from a managed
investment trust to a foreign beneficiary are subject to a final withholding tax. The
rate at which the withholding tax applies depends on where the foreign beneficiary is
resident. If the foreign beneficiary is resident in an exchange of information country
(these are listed in Appendix C at the conclusion of this Guide) then the rate is 15%
from 1July 2012. If a beneficiary is resident in a country that is not an exchange of
information country then the rate is 30%.

Where a foreign resident is a beneficiary of an Australian resident trust that is not

a managed investment trust, then the trustee is liable to pay tax on the foreign
beneficiary's share of the trust's net income. The tax rate that applies depends on
whether the foreign resident beneficiary is a company (30%) or an individual/trustee
beneficiary (49%). A foreign beneficiary that is a company or individual is required
to lodge an Australian tax return and include the gross distribution in its assessable
income. The beneficiary may deduct the tax already paid by the trustee and may
claim a refund if the tax paid by the trustee exceeds the actual tax payable on the
distribution.

Losses incurred in any particular year by a trust cannot be distributed to the
beneficiaries and therefore remain within the trust. Losses can be carried forward
and offset against future income of the trust provided certain trust loss rules are
satisfied.

Certain public unit trusts, called “corporate unit trusts” and “public trading trusts”,
are treated as companies for tax purposes (and taxed at the corporate rate of tax,
currently 30%) and distributions from these trusts are taxed as if they were dividends.
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Individuals

Resident individuals are assessable to income tax on income and capital gains
from all sources, whether within or outside Australia. A non-resident is generally
assessable to tax only on income derived from Australian sources and capital gains
on TAP. Broadly, a person is a resident of Australia for tax purposes if the person:

— ordinarily resides in Australia;

— is domiciled in Australia, unless that person’s permanent place of abode is
outside Australia;

— has actually been in Australia for more than half the year, unless that person's
usual place of abode is outside Australia and he/she does not intend to take up
residence in Australia; or

— meets certain other tests relating to government funded superannuation.

Resident individuals are currently taxed on a net income basis at marginal

rates from nil (on income of less than A$18,200) to 45% (on income in excess of
A$180,000). In addition, a Medicare levy of 2% is payable on an Australian resident’s
taxable income. Individuals who do not have private medical insurance may be
liable for an additional Medicare levy surcharge of 1%, 1.25% or 1.5%, depending on
their income level. There is also a 2% Temporary Budget Repair Levy. The surcharge
applies to individuals with taxable income over A$90,000 or A$180,000 for a
couple.

Non-resident individuals also pay the top marginal rate of 45% on income in excess
of A$180,000. However, the lowest rate on non-residents’ income is 37%. Non-
residents are not liable to pay the Medicare levy. The relevant rates of tax are set
out in Appendix 2 at the conclusion of this Guide.

Australians engaged overseas

Salary or wages of an Australian resident subject to tax in a foreign country may
be exempt from Australian tax, provided the individual is overseas for a continuous
period in excess of 90 days and the foreign service is directly attributable to any of
the following:

— The delivery of Australia's overseas aid program by the individual's employer;

— The activities of the individual's employer in operating a developing country
relief fund or a public disaster relief fund;

— The activities of the individual's employer being a prescribed institution that is
exempt from Australian income tax;
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— The individual's deployment outside Australia by an Australian government (or an
authority thereof) as a member of a disciplined force; or

— An activity of a kind specified in the regulations.

Foreign debt funding and interest withholding tax

Very broadly, Australian interest withholding tax is levied at a 10% rate on interest
paid from Australia to a non-resident or Australian resident in respect of a business
carried on by a permanent establishment located outside Australia.

Interest withholding tax is a final tax on the interest income.

There are exemptions from interest withholding tax in respect of interest paid on
certain debentures and syndicated loan facilities issued by certain companies and
certain widely held trusts which satisfy a public offer test.

DTAs which Australia has entered into with other countries may reduce the rate of
interest withholding tax to nil. Interest income derived by a financial institution that
is wholly unrelated to and deals wholly independently with a borrower is exempt
from Australian interest withholding tax where the financial institution is a resident
of either the US, UK, Norway, Japan, South Africa or Finland, France and New Zealand
and is able to claim the benefits of the DTAs that Australia has with those countries.

Thin capitalisation

Thin capitalisation arises where an investment in Australia is excessively geared. In
this regard, legislation discourages excessive gearing by denying debt deductions
(including interest and borrowing costs) where an entity’s debt levels exceed certain
prescribed thresholds. The debt deductions are denied to the extent of the excess.
The main thresholds in relation to foreign investment in Australia are:

— broadly, the average value of total debt must not exceed 90% of the average
value of the total assets (subject to some adjustments for non debt liabilities and
associate entity equity); or

— if debt exceeds the threshold outlined above, the debt satisfies an “arm’s length”
test.

Under rules introduced late in 2001, the characterisation of debt and equity for the
purposes of applying the thin capitalisation rules is based, broadly speaking, on
economic substance rather than legal form.

There is a de minimis which provides that where the total debt deductions of
the entity and its associate entities do not exceed A$2 million for income years
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commencing on or after 1July 2014 and A$250,000 for previous years, the thin
capitalisation rules will not apply to deny the entity's debt deductions regardless of
the entity's gearing ratio.

The thin capitalisation rules contain specific provisions for financial entities.

The transfer pricing provisions may also limit the Australian investment vehicle's
ability to claim debt deductions if the Federal Commissioner of Taxation determines
that these costs exceed their arm's length amount. The transfer pricing provisions

are applied first to require an arm’s length consideration for debt funding that is
provided on a non-arm'’s length basis with the thin capitalisation provisions then
operating on the amount of debt deductions determined based on that consideration.

Corporation reconstruction

Following the introduction of the tax consolidation rules, the restructuring of groups
that are not consolidated for Australian income tax purposes will be difficult as only
very limited reconstruction relief is available.

Royalties

Generally, royalties paid by an Australian to a non-resident are subject to withholding
tax. Tax is levied at the rate of 30% of the gross royalty paid. This is reduced to 10%
by most of Australia’s DTAs. The DTAs Australia has with the US, UK, Finland, Norway,
Japan, South Africa, New Zealand and France reduce this rate to 5%.

Management and service fees

A parent company may wish to charge its subsidiary a fee for services actually
rendered as a manager and coordinator of group activities, such as planning and
advising in service areas of finance, investment, production, marketing, insurance,
personnel, legal research and the like. The fee will be exempt from Australian tax if
the service fee does not have an Australian source or, where there is a relevant DTA,
the fee is not attributable to a permanent establishment of the service provider in
Australia.

If the fee is subject to Australian tax it must comply with the “arm'’s length”
requirement of the Australian transfer pricing rules.

Foreign exchange gains and losses

Realised exchange gains are generally assessable and exchange losses generally
deductible.
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With respect to a branch office, foreign exchange “losses” arising out of transactions
between an overseas company and its Australian branch office are not deductible
(nor are exchange "gains” assessable) since there is only one recognised entity
involved in the transaction.

Taxation of financial arrangements

Australia has a specific regime regarding the taxation of gains and losses on
financial arrangements. The definition of “financial arrangement” is broad and seeks
to encompass, for example, loans, hedging contracts, certain foreign exchange
transactions and so on.

Broadly, these rules seek to align the tax treatment of certain gains and losses over
the life of a financial arrangement to prevent tax timing mismatches. To this extent,
these rules will generally apply to the exclusion of other applicable rules. There are
exemptions for specific types of entities and certain kinds of financial arrangements.

Certain tax-timing methods are prescribed to allow a particular entity to recognise
gains and losses from a financial arrangement, including elective tax timing and
character hedging rules that are designed to minimise tax timing and character
mismatches. The rules also allow eligible taxpayers to elect to have their financial
arrangements taxed on a fair value or retranslation basis, or to rely on their

financial reports for taxation purposes. Taxpayers to which the taxation of financial
arrangement provisions apply who do not elect to use these methods will be required
to apply the accruals and realisation rule.

Transfer pricing

Certain rules are aimed at reducing the ability of companies to shift profits out of
Australia to another tax jurisdiction, whether by transfer pricing or other means.

Australia's transfer pricing rules have undergone substantial changes in recent
years. The rules are contained in Subdivisions 815-B (for entities), 815-C (permanent
establishments), and 815-D (trusts and partnerships) of the Tax Acts, as well

as in Subdivision 284-E Schedule 1 of the Taxation Administration Act 1953
(documentation and penalties). These new laws apply for income years commencing
on or after 29 June 2013.

Subdivision 815-B covers dealings between separate legal entities. It requires certain
amounts (taxable income, a loss of a particular sort, tax offsets and withholding tax
payable) to be calculated only after regard is had to the “internationally accepted
arm's length principle”. Broadly, the premise of the new laws is to require entities
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to hypothesise the arm’s length conditions that would have operated between
independent entities in similar circumstances to the actual conditions that have
operated, having regard to both the form and economic substance of the relations.

If that analysis suggests a transfer pricing benefit has arisen then a taxpayer should
self-assess on this basis but in any case the Commissioner has the capacity to make an
adjustment having regard to what the actual conditions would require.

Subdivision 815-B must be applied as consistently as possible with relevant guidance,
which includes the OECD Guidelines and the OECD Model Tax Convention on Income
and Capital, each as at 22 July 2010. The Subdivision applies to dealings between the
Australian taxpayer and its related parties whether or not residing in treaty partner
countries.

Under Division 284 of Schedule 1 of the Taxation Administration Act 1953, an
entity is liable to administrative penalties if a transfer pricing benefit arises under
Subdivision 815-B of the Tax Acts. The penalties are higher if the entity’s transfer
pricing treatment was not reasonably arguable.

Subdivision 284-E has the effect that an entity must meet the transfer pricing
documentation requirements in the subdivision for its transfer pricing treatment to
be reasonably arguable, notwithstanding the possibility the taxpayer’s position is
ultimately not sustained.

Capital gains tax

Capital gains realised on assets acquired after 19 September 1985 are subject to
income tax unless specifically exempted. An "asset” for capital gains tax purposes is
defined as any form of property and includes intangible as well as tangible property.

A net capital gain (capital gains less capital losses) is included in a taxpayer's
assessable income. Income tax is imposed at the taxpayer's marginal rate of tax on
any net capital gain made by the taxpayer.

In some cases, the market value of the asset will be substituted for the consideration
(if any) received on disposal of the asset. This will occur, for example, in the case of
gifts and certain disposals not at “arm'’s length”.

A capital loss, being the difference between the unindexed cost of an asset and the
proceeds of sale, may be offset only against capital gains. Most capital losses can be
carried forward indefinitely until absorbed against future capital gains (subject to
satisfying either the continuity of ownership test or the same business test).
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Australian residents are subject to tax on the disposal of all worldwide assets. Non-
residents will generally be liable for tax on gains in respect of TAP. Very broadly this
includes direct interests in Australian real property; non-portfolio interests (10%

or more) in entities that hold a majority of assets, by market value, that comprise
Australian real property; business assets of an Australian permanent establishment;
and options to acquire the preceding assets. Non-residents otherwise liable to capital
gains tax on the disposal of TAP may have the protection of a DTA (for example, when
the capital gain represents a business profit).

Australian individuals (and certain other taxpayers such as trusts and complying
superannuation entities) may be able to claim a discount on capital gains made on

the disposal of certain assets which they have held for at least 12 months. Companies
cannot claim the benefit of the discount. Broadly the discount exempts a portion of
the capital gain made from tax. For complying superannuation entities the discount
portion is 33.33%, whilst the discount for individuals and trusts is 50%. This discount
concession is available to Australian residents and non-residents. Where an entity
claims the discount concession, they are required to calculate their capital gain without
indexing for inflation (as described above). Non-residents are not eligible for the 50%
discount on capital gains earned after 8 May 2012 on taxable Australian property,

such as real estate and mining assets. Non-residents are still entitled to a discount on
capital gains accrued prior to 8 May 2012 (after offsetting any capital losses), provided
they choose to value the asset as at that time.

Foreign Resident Capital Gains Withholding

New rules apply to vendors disposing of certain taxable Australian property under
contracts entered into from 1July 2016. A 10% non-final withholding will be applied
to these transactions at settlement, to be withheld and paid by the purchaser. The
vendor may claim a credit against any withholding tax paid by filing an income tax
return for that year.

Australian resident vendors selling real property can obtain a clearance certificate
from the ATO prior to settlement in which case the withholding does not apply. For
other asset types (e.g. indirect Australian real property interests and options or

rights to acquire real property) that are in scope, a vendor declaration they are not a
foreign resident will also mean withholding is not required by the purchaser. Variation
applications can also be made by the Vendor in some cases.
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Taxation of foreign source income
Australia taxes its residents on their worldwide income subject to:

— an exemption system for certain non-portfolio income derived by Australian
resident companies from foreign companies in which the Australian resident
company holds an interest of 10% or more;

— an exemption for income taxed on an accruals basis under the controlled foreign
corporation rules or the foreign investment fund rules; and

— aforeign tax income offset system for income that is not exempt. Australia
generally does not tax non-residents on income which is not sourced in Australia.

Fringe benefits tax

Fringe Benefits Tax at the rate of 49% is imposed on employers (both resident and
non-resident) on the taxable value of fringe benefits provided to employees or
associates of employees in Australia. There are specific rules for determining the
taxable value of various types of fringe benefits, including the private use of motor
cars, free or low-interest loans, release of debts, payments of private expenses, free
or subsidised residential accommodation, living away from home allowances, and
free or discounted goods or services. However, certain other benefits may be treated
as direct taxable income to the employee rather than a fringe benefit. The fringe
benefits tax is tax deductible for ordinary income tax purposes. The fringe benefits
tax year is the 12 months beginning 1 April and ending 31 March.

Employees are exempt from tax on fringe benefits.

Goods and services tax

Australia’s GST is a broad-based consumption tax on supplies of goods, services, real
property, intangibles and other rights in the course of an enterprise (among other
things). The rate of GST is 10%. This is a flat rate on all taxable supplies.

The GST operates in the same way as similar value-added taxes in comparable
jurisdictions such as Canada, the United Kingdom and New Zealand. While makers of
taxable supplies will be liable to GST on those supplies, they will be able to offset this
liability with input credits to which they are entitled as a result of taxable supplies
they themselves have acquired.

There are a limited number of exemptions. Importantly, the acquisition of a going
concern (for example the sale of a business), should generally be exempt from GST
subject to satisfaction of certain statutory requirements. Exports, supplies of certain
food and medical supplies will also be exempt. Such supplies are often referred to
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as zero-rated in other jurisdictions, however for Australian purposes they are known as
"GST-free". This results in no GST being payable on the supply of the goods or services
with the supplier being able to claim an input tax credit for GST paid on any inputs
acquired in making the supply.

Some other supplies are input taxed. This means that no GST will be payable on the
supply but the supplier will need to absorb some or all of the GST costs passed on to it
by its own suppliers. Certain financial supplies (for example, making of loans, transfer
and issue of shares in companies among other things) and residential real property make
up the bulk of input taxed supplies. Merger and acquisition activity is likely to result in
an entity making financial supplies with the effect that the entity may need to deny
recovery of all or some of its input tax credits.

Customs duty

Customs duty may be payable on imported goods. The amount of customs duty is
generally calculated by multiplying the duty rate (generally expressed as a percentage)
by the customs value of the imported goods. In Australia, customs duty rates are most
commonly between zero and 5%, however some industries (for instance textiles, clothing,
footwear, automotive, alcohol, tobacco and petroleum) are subject to higher rates.

The Australian Customs and Border Protection Service administers schemes for

either removing the liability to pay customs duties (for example where there are no
substitutable goods produced in Australia) or deferring the liability to pay customs duties
(for example manufacturing in bond).

See Chapter 12, “Importing and Exporting”, below in this Guide, for further details on
customs issues.

Stamp duty

Stamp duty is a tax levied on transactions by State and Territory Governments including
conveyances of property (including business assets) and certain dealings in real estate.
The duty applies to transactions evidenced by instruments, as well as transactions
effected without a document being brought into existence.

The legislation imposing duty varies between States and Territories. Different rates

of duty apply to the dealings in different types of transactions. As at June 2016, the
highest effective rate of duty is 5.75% (although the rate more generally settles at 5.5%
depending on the State or Territory in which the particular asset is located). In addition,
depending on the nature of the asset acquired (in particular residential property),
surcharge duty rates of up to an additional 7% can also apply where the buyer is a foreign
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It is important to note that a party to a transaction subject to duty will usually not be
able to enforce its rights under the contract unless the relevant document has been
presented at the appropriate State Revenue Office and has been duly stamped. The
parties to a transaction subject to duty have a limited period of grace from the date
on which the document was first signed to lodge the document for stamping and pay
any estimated duty without attracting any penalties. The relevant grace period ranges
between 30 days to six months depending on the State or Territory involved.

Stamp duty may also be payable on transactions involving a change in ownership
of Australian property, even if the change occurs through an acquisition of a non-
Australian entity by a non-Australian from a non-Australian.

Where the transaction subject to duty is between certain related parties (for example
members of the same corporate group) as part of a restructure, stamp duty relief may
be available where certain statutory requirements are met.

Over recent years, there has been a program of abolition of stamp duty on certain
transactions, for instance on some share dealings, loan security arrangements and
business asset transfers. Each State and Territory has a different abolition program
and so it is important to seek advice to confirm the current state of the abolition
program depending on the nature of the transaction contemplated.

Land Tax

Land tax is an annual tax levied on the ownership of real property by State and
Territory Governments. It applies regardless of whether the land owned is a freehold
estate (for example fee simple or life estates) a leasehold estate (where that estate
is leased from the Crown), or a strata lot. Other persons may also be “deemed” to be
owners and subject to land tax (for example, shareholders in a company title unit
scheme).

Land tax is calculated on the aggregate land values of all taxable lands owned by a
taxpayer in a particular land tax year (either year ending 30 December or 30 June) over
relevant thresholds. The rates of land tax vary between States and Territories. The
highest effective rate is (at June 2016) 3.7%. Surcharge rates apply in some jurisdictions
for trusts, absentee owners and foreign owners.

Some exemptions from land tax are available, principally in respect of land used as
the principal place of residence of the owner or land used for primary production
purposes. Land tax payable on ownership of commercial real estate may in some
cases be able to be recouped from tenants as an outgoing under the terms of the
commercial lease.

85



Doing Business in Australia

Australian business number

Businesses that make supplies in the course of carrying on an enterprise in Australia
should generally register for an Australian Business Number (ABN). This is because if
the business fails to quote its ABN to a recipient of its supplies then any consideration
receivable by the business may be subject to a 46.5% withholding tax. Applying for an
ABN is not compulsory.

The ABN will eventually replace the Australian Company Number (ACN) and will
ordinarily be based on the ACN with an additional two digits. It will be a single
identifier for each business dealing with the Australian Tax Office and other
government bodies and should streamline business reporting requirements.

A company must use its ACN on its common seal, negotiable instruments, public
documents and wherever else an ACN is required or permitted to be used under federal
Australian law. However, if the last nine digits of a company's ABN are the same as the
last nine digits of its ACN then the company may use its ABN instead of its ACN for
these purposes.

Payment of tax

Self assessment system

Australia has a self-assessment system, that is, taxpayers are responsible for
determining their own assessable income. The self-assessment system is supported by
a binding ruling system that allows taxpayers to obtain advance rulings from the ATO.
A taxpayer can challenge an unfavourable ruling.

GST is a self-assessment tax whereby businesses account to the ATO for their GST
liabilities and credit entitlements by making a GST return in their Business Activity
Statement (BAS) which is filed monthly, quarterly or, for some smaller business,
annually.

Stamp duty is also a self-assessment tax whereby taxpayers (or their advisers)
determine the duty liability on the transaction and lodge documents and pay
the estimated duty within the statutory timeframes. Private rulings on the duty
consequences of a transaction may be obtained in certain circumstances.

Land tax is paid on a returns basis following the issue of a Notice of Assessment by the
relevant State or Territory Revenue Commissioner.
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Companies

Companies must pay their income tax in advance by way of quarterly instalments or,
in some instances, an annual instalment of taxation. The quarterly instalments are
payable within 21 days after the end of each quarter with the amount based on the
ordinary income for that quarter.

An annual income tax return must also be lodged by companies showing the total
income and deductions (as well as other disclosure information) for the year. The
balance of any unpaid tax must then be paid.

Other entities

Taxpayers other than companies (such as individuals, trusts and, for these purposes,
partnerships) must lodge a return of income each year. Such taxpayers may also be
liable to pay tax in advance on a quarterly basis.

Obligations of employers

Entities and persons employing other persons in Australia are required to deduct tax
from payments of salary or wages to those employees. The amounts deducted must
then be forwarded to the ATO. Substantial penalties apply for failure to observe these
requirements. Similar obligations apply in relation to some contractors.

Exchange control and tax screening requirements

Exchange controls were effectively abolished in Australia for most transactions.
Notwithstanding this change, there is a requirement that exports and imports of
Australian and foreign cash in the amount of A$10,000 or more must be reported

to the Australian Transaction Reports and Analysis Centre (AUSTRAC). AUSTRAC is
Australia’s anti-money laundering and counter-terrorism financing regulator and
specialist financial intelligence unit. AUSTRAC does not have any power to restrict a
person from transferring currency to or from Australia; rather, its role is limited to
collecting data and forwarding it to various governmental authorities, security, social
justice and revenue agencies.

Double tax agreements

Australia has agreements for the avoidance of double taxation with a large number
of countries, and undertakes an active program to pursue additions to its double tax
agreements (DTA) network. Countries with which Australia has double tax agreements
are set out in Appendix A at the conclusion of this Guide. By and large, these treaties
are modelled on the OECD draft agreement but in important instances they diverge
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markedly from that model. Various treaties including those with the US and UK provide
for information sharing with overseas revenue authorities to varying degrees.

Research and development tax incentive

The Research and Development (R&D) Tax Incentive is an entitlement program that
helps businesses offset some of the costs of doing R&D. The Program aims to help
more businesses do R&D and innovate.

The scheme operates by means of a 45% refundable tax offset (equivalent to a 150%
deduction) for eligible entities with an aggregated annual turnover of less than

A$20 million, so long as that entity is not also income tax exempt. For all other eligible
entities, the tax offset is reduced to 40% and made non-refundable. The offset
applies to both expenditure on eligible research and development activities, and to
depreciation on assets used for those activities.

The R&D Tax Incentive is available to a company incorporated:
— under an Australian law;
— under a foreign law that is an Australian resident for tax purposes; and

— under a foreign law that is a resident of a foreign country with a double tax
agreement with Australia and who carries on business through a permanent
establishment of the body corporate in Australia.

AusIndustry and the Australian Taxation Office are responsible for delivering the R&D
Tax Incentive.

Regional headquarters program

The Australian Government has a regional headquarters program (RHQ) to facilitate
the establishment of regional headquarters and regional operating centres by
international companies. A company must meet the Treasurer's guidelines which
require the company in Australia to provide certain management-related services to an
associated company outside Australia.

If a company qualifies under the RHQ, certain tax incentives are available for
deductibility of business expenses in respect of set-up costs. The incentives provide
that certain costs such as relocation and incorporation costs associated with the
establishment of an RHQ can be deductible expenses for tax purposes, whether of

a revenue or capital nature, and which are incurred within a two-year window from
one year before and after the RHQ company first derives assessable income from the
provision of “regional headquarters support”.
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7. Banking and Finance

General

Australia is well served by a wide range of local and foreign financial institutions
providing a comprehensive range of financial services.

The Australian financial sector is subject to the supervision of the Australian
Prudential Regulation Authority (APRA), the Reserve Bank of Australia (Reserve
Bank) and ASIC. These agencies are members of the Council of Financial Regulators,
which is the non-statutory coordinating body for Australia's main financial
regulatory agencies, and which contributes to the efficiency and effectiveness of
financial regulation and promotes stability of the Australian financial system.

APRA has responsibility for prudential regulation of all banks, insurance companies,
superannuation funds, credit unions, and friendly and building societies. APRA

is also responsible for the collection of statistical data from registered financial
corporations, APRA-regulated entities and subsidiaries of Authorised Deposit-
taking Institutions (ADIs), amongst others.

The Reserve Bank has responsibility for the overall stability of the Australian
financial system, regulation of the payments system and for setting monetary

policy.

ASIC is responsible for corporate regulation of financial services, consumer
protection and market integrity functions in respect of banks, finance companies,
merchant banks, building societies, credit unions, friendly societies, superannuation
interests, retirement savings accounts and general and life insurance products.

Classes of financial institutions and their regulation

Authorised deposit-taking institutions

An Authorised Deposit-taking Institution (ADI) is a body corporate which is
granted an authority to carry on “"banking business” (which consists of both taking
deposits and making advances) in Australia by APRA under the Banking Act 1959
(Cth) (Banking Act). The fact that a body corporate has an authority to carry on
banking business in Australia does not mean that it may call itself a "bank"”. APRA's

consent is required before an ADI can assume or use the words "bank”, "banker” or
“banking” (in any language) in its name or in connection with its business.
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There are four major banks and a number of smaller banks and foreign-owned
banks operating in Australia as ADIs. The ADI category also includes building
societies and credit unions which engage principally in the provision of personal
finance to the retail market. The Australian Government has a policy known as the
“Four Pillars Policy”, which establishes that there should be no fewer than four
major domestic banks to maintain appropriate levels of competition in the banking
sector. Foreign banks are permitted to operate in Australia through a branch or
through a locally incorporated subsidiary. A locally incorporated subsidiary or a
branch of a foreign bank wishing to carry on a banking business in Australia must
be an ADI and regulated under the Banking Act, or obtain an exemption from the
requirement to be an ADI.

APRA is responsible for the prudential regulation of all ADIs under the Banking Act.
ADIs are required to observe capital adequacy standards set by APRA. ADIs are
also required to provide information to APRA if requested, including statements of
assets and liabilities and other prescribed information on a regular basis.

Ownership of ADIs is subject to restrictions under the Financial Sector
(Shareholdings) Act 1998 (Cth). The Act restricts a person from holding, together
with the interests of the person’s associates, more than 15% in a financial sector
company without the prior approval of the Federal Treasurer.

Under the Financial Sector (Collection of Data) Act 2001 (Cth), APRA may
determine reporting standards for ADIs and require them to provide APRA with
information about their businesses and activities. APRA's current requirements
for ADIs include the provision of information relating to capital adequacy and off-
balance sheet business. ADIs, however, are not “registrable corporations” under
that Act and therefore the registration regime under that Act does not apply to
them.

Investment banks and other financial corporations

Investment banks offer a number of financial services to the corporate market.
Often the investment banks are owned by foreign banks not themselves
authorised to conduct banking business in Australia.

Such investment banks may operate without authorisation from APRA if they
are not conducting banking business in Australia for the purposes of the Banking
Act. However, such an investment bank will not be permitted by APRA to use
the term "bank” and its derivatives in its name or business unless it is authorised
as an ADI.
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Investment banks may be subject to the requirement to register under and
otherwise comply with the Financial Sector (Collection of Data) Act 2001 (Cth).

The Financial Sector (Collection of Data) Act 2007 (Cth), with limited exceptions,
applies to foreign corporations, and trading or financial corporations formed
within Australia, that are not ADIs if the following requirements are satisfied:

— the sole or principal business activities in Australia of the corporation are the
borrowing of money and the provision of finance;

— the total value of assets of the corporation in Australia comprising debts due
to the corporation resulting from transactions entered into in the course of
provision of finance exceeds 50% of the sum of the values of all the assets in
Australia of the corporation; or

— the corporation engages in the provision of finance in the course of carrying on
a business in Australia of selling goods by retail and the total value of assets
of the corporation (and any related corporation) comprising debts due to the
corporation resulting from transactions entered into in the course of provision of
finance exceed A$25 million.

“Registrable corporations” under the Financial Sector (Collection of Data)

Act 2001 (Cth) must register under that Act with APRA. Under that Act, APRA

is required to prepare a list of registered corporations (which are known as
“registered entities” or “Registered Financial Corporations” (RFCs)) in which the
corporations are divided into such categories as APRA determines. Categories

of corporations under the Financial Sector (Collection of Data) Act 2001

(Cth) include money market corporations, intra group financiers and other
corporations (such as finance companies, general financiers and pastoral finance
companies). Investment banks are usually placed in the category of money market
corporations.

Under the Financial Sector (Collection of Data) Act 20017 (Cth) and its
regulations, a registered corporation is required to furnish to APRA statements

of assets and liabilities and other prescribed information on a regular basis

for statistical purposes. Corporations registered under the Financial Sector
(Collection of Data) Act 2001 (Cth) are prohibited from advertising that they are
“registered under the Financial Sector (Collection of Data) Act 2001" or “registered
with APRA".

The major source of regulation of investment banks and other non-ADI financial
corporations is the Corporations Act 2001 (Cth) (Corporations Act), particularly in
the areas of licensing, conduct and the taking of deposits.
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Others

Finally, there are a number of other financial institutions including superannuation
funds, friendly societies, insurance companies and finance companies, engaging
principally in the provision of personal finance to the retail market. Superannuation
funds, building and friendly societies, credit unions and insurance companies are
subject to the prudential supervision of APRA.

Foreign banks operating in Australia

Foreign banks may operate through locally incorporated subsidiaries, through
branches or through representative offices in Australia. APRA has issued
prudential statements which clarify the conditions attaching to the operation and
the entry criteria for foreign banks wishing to operate in these ways.

“Banking business” consists of both taking deposits and making advances. To carry
on banking business in Australia, foreign banks must obtain a banking authority
issued by APRA under the Banking Act. A banking authority may be granted by
APRA subject to conditions, and these may be varied, revoked, or added to at any
time by APRA by notice in writing. Foreign banks may either operate as a branch
or as a locally incorporated subsidiary, or may also hold a dual authority to operate
both as a locally incorporated subsidiary and as a branch.

The granting of an authority to carry on banking business comes with the right to
use the expression “authorised deposit-taking institution” (ADI). Additional consent

from APRA is required to use the words "bank”, "banker” or “banking” (in any
language) in a name or in connection with a business.

Only bodies corporate can carry on banking business in Australia.

Applicants for a banking authority are expected to be able to comply with APRA's
prudential requirements, which are set out in various prudential statements, from
the commencement of their banking operations.

There are no restrictions on the number or size of operations of foreign banks
operating as subsidiaries or branches in the Australian market.

Locally incorporated subsidiaries of foreign banks

Foreign bank subsidiaries incorporated in Australia are expected to maintain a
significant presence in Australia and add some depth to the local banking markets.
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Alocally incorporated subsidiary of a foreign bank must satisfy many of the same
legislative and prudential requirements as Australian-owned banks.

The criteria for establishment of a foreign bank subsidiary in Australia include:

being incorporated in Australia;

having approval from the foreign bank parent's home supervisor to establish a
locally incorporated ADI in Australia;

satisfying APRA that its parent is subject to adequate standards of prudential
supervision in their home country and is supervised on a consolidated basis
consistent with the provisions of the Basel Concordat, and that the home
supervisor is willing to cooperate in the supervision of the subsidiary in terms of
the Concordat;

holding a minimum amount of A$50 million in core capital;

satisfying APRA that it is able to comply with the capital adequacy standards set
by APRA from the commencement of its banking operations;

complying with the Financial Sector (Shareholdings) Act 1998 (Cth) in terms of its
ownership;

ownership in its parent is wide spread unless exemptions from the Financial

Sector (Shareholdings) Act 1998 (Cth) apply;

all its substantial shareholders, including its parent, are able to demonstrate to

APRA that:

» itis "fit and proper” in the sense of being well-established and financially
sound entities of standing and substance;

» itsinvolvement in the bank will be a long-term commitment; and

» itis able to contribute additional capital, if required,;

satisfying the requirements set out in Prudential Standard APS 510 Governance
in relation to the composition and functioning of its board,;

satisfying APRA that it has policies in place to ensure that persons who hold
the key positions within the subsidiary are fit and proper in accordance with
Prudential Standard APS 520 Fit and Proper;

satisfying APRA that its proposed (or existing) information and accounting
systems are adequate for maintaining up-to-date records of all transactions
and commitments undertaken by the subsidiary, so as to keep management
continuously and accurately informed,;
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— satisfying APRA that its proposed risk management and internal control systems
are adequate and appropriate for monitoring and limiting risk exposures in
relation to its domestic and offshore operations from the commencement of its
banking operations;

— demonstrating that its arrangements for reporting to the parent are adequate;

— satisfying APRA as to its capacity to produce accurately and promptly all
required statutory and prudential information;

— having in place arrangements with an external auditor to report to APRA on their
observance of prudential standards, compliance with statutory requirements,
the reliability of information supplied to APRA and any other matters agreed
between the bank, the external auditor and APRA;

— satisfying APRA on the adequacy of its internal audit arrangements; and

— submitting to APRA a three-year business plan which includes information
relating to the proposed structure of the business, financial projections, and
systems and controls.

Branches of foreign banks

Foreign banks operating as branches in Australia (which are also known as “foreign
ADIs") must submit their local operations to the prudential supervision of APRA
and provide information to APRA on request in connection with their prudential
responsibilities. Foreign bank branches, unlike locally incorporated subsidiaries,
are not subject to the depositor protection provisions of the Banking Act. They
are not required to maintain endowed capital in Australia and are not subject to
any capital-based large exposure limits. As there is less protection for depositors
with branches compared to those with locally incorporated banks, foreign bank
branches are required to confine their deposit-taking activities to “wholesale”
markets.

In particular they are not permitted to accept initial deposits and other funds from
individuals and non-corporate institutions of less than A$250,000, but they are
able to accept deposits and other funds in any amount from incorporated entities,
non-residents and their employees.

Moreover, they must disclose to customers that they are not subject to the
depositor protection provisions of the Banking Act. There are no other specific
restrictions placed on sources of funding or on the use of funds. Specifically,
cheque accounts and credit card accounts may be offered subject to the above.
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If foreign banks wish to undertake “retail” deposit taking, locally incorporated
banking subsidiaries must be established.

A foreign bank applying to operate a branch in Australia must satisfy a number of
criteria including that it:

has approval from their home supervisor to operate a banking operation in
Australia;

is incorporated and authorised as a bank under the laws of its home country;

complies with the Financial Sector (Shareholdings) Act 1998 (Cth) in terms of
its ownership (or is otherwise exempt from the requirements of the Act);

can demonstrate to APRA that both itself and its substantial shareholders are
“fit and proper” in the sense of being well-established and financially sound
entities of standing and substance, that the involvement of the substantial
shareholders in the bank will be a long-term commitment and that they are able
to contribute additional capital, if required;

is able to meet capital adequacy standards required by its home-country
supervisor, and these standards must be consistent in all substantial respects
with the Basel Il Framework, and the Basel Ill Framework from 1 January 2013;

is subject to adequate standards of prudential supervision in its home country,
and is supervised on a consolidated basis consistent with the provisions of the
Basel Concordat (and its home supervisor must be willing to cooperate in the
supervision of the subsidiary in terms of the Concordat);

can satisfy APRA that its proposed risk management and internal control
systems are adequate and appropriate for monitoring and limiting risk exposures
in relation to domestic and offshore operations from the commencement of the
banking operations;

can demonstrate that arrangements for reporting to head office are adequate;

can satisfy the requirements set out in Prudential Standard APS 510 Governance
and in Prudential Standard APS 520 Fit and Proper to the extent applicable;

can satisfy APRA that proposed (or existing) information and accounting
systems are adequate for maintaining up-to-date records of all transactions and
commitment undertaken by the bank, so as to keep management continuously
and accurately informed;
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— can satisfy APRA as to the capability of producing accurately and promptly all
required statutory and prudential information, and as to the appropriateness and
soundness of the proposed operational arrangements for the branch;

— has in place arrangements with an external auditor to report to APRA on the
observance of prudential standards, compliance with statutory requirements, the
reliability of information supplied to APRA and any other matters agreed between
the bank, the external auditor and APRA;

— can satisfy APRA on the adequacy of internal audit arrangements; and

— can submit to APRA a three-year business plan which includes information relating
to the proposed structure of the business, financial projections, and systems and
controls.

Operating both a branch and a locally incorporated subsidiary

A foreign bank may operate both a branch and a locally incorporated banking
subsidiary in Australia, but the branch and subsidiary must conduct their business so
as to make clear their separate legal status and banking authorisation. In particular,
the branch and locally incorporated banking subsidiary are required to have:

— separate books of account;

— separate statistical (including prudential) reporting to APRA;
— separate internal risk monitoring and management systems;
— separate systems of delegation;

— separate chief executive officers responsible for the proper management and
prudent operation of the branch and subsidiary respectively; and

— processes to ensure customers understand which entity they are dealing with and
the implications for their interests when staff are undertaking dual roles for both
the branch and the locally operated subsidiary.

Banking transactions between a subsidiary bank and a branch should be at "arm’s
length”, and therefore, the subsidiary would not normally be expected to purchase
assets from the branch. The branch and the subsidiary may share premises and
support services such as personnel, financial control and treasury operations.

A limit is placed on the exposure (both direct and indirect) of a banking subsidiary to
its parent bank (including its Australian branch).
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Representative offices

A foreign bank wishing to establish a representative office in Australia is required
to meet minimum entry standards and comply with operating conditions set by
APRA. An applicant must satisfy APRA that it:

— isrecognised as a bank under the laws of its home country;
— is of substance and good repute;

— is subject to adequate standards of prudential supervision in its home country;
and

— has received approval from its home supervisor to establish a representative
office in Australia.

A representative office must only conduct liaison services and must not conduct
any form of banking business in Australia. The range of prohibited activities
includes soliciting or receiving deposits, granting loans, dealing in or issuing
securities, dealing in derivatives products, and buying or selling foreign exchange.
The representative office must not engage directly in financial transactions, except
those necessary or incidental to the maintenance of the office in Australia.

The activities of the representative office must be kept separate from any financial
enterprise operating in Australia. The foreign bank establishing a representative
office must be registered as a foreign company under the Corporations Act.

APRA has indicated that it prefers that a representative office be established
before the parent entity seeks to establish an ADI in Australia so that APRA can
readily liaise with a local entity through the authorisation process.

Regulation of financial services

Chapter 7 of the Corporations Act regulates licensing, product disclosure and
conduct in relation to the provision of financial services and the operation of
financial markets in Australia.

An Australian financial services licence is required to carry on a business of
providing financial services. A person will provide a financial service if they:

— provide financial product advice;
— deal in a financial product;

— make a market for a financial product;
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— operate a registered managed investment scheme;
— provide a custodial or depository service; or
— engage in conduct of a kind prescribed by regulations.

“Financial products” are facilities through which a person makes a financial
investment, manages financial risk, and/or makes non-cash payments. They
include:

— securities;

interests in managed investment schemes (including cash management trusts);
— derivatives;

— certain types of insurance contracts;

— interests in superannuation funds;

— retirement savings accounts (RSA);

— deposit-taking facilities made available by an ADI;

— debentures, stocks or bonds issued by a government; foreign exchange contracts
which are not to be settled immediately;

— certain store value cards and other non-cash payment facilities; and
— margin lending facilities.

The following, among others, are specifically excluded from the definition of
“financial product”:

— credit facilities;

— foreign exchange contracts where settlement occurs immediately;
— letters of credit;

— bank cheques;

— bank guarantees; and

— certain loyalty schemes and gift cards.

An Australian market licence will be required to operate a financial market in
Australia unless the market is exempt.

The product disclosure regime for financial services is based on three documents:
— The Financial Services Guide, which must be provided to retail clients if financial

services are provided;
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— The Statement of Advice, which must be provided to retail clients if personal
advice is provided; and

— The Product Disclosure Document, which must be provided to retail clients if

financial products are issued, recommended, and in limited circumstances, sold.

For financial products which are not insurance, superannuation or RSA products,

the financial product or service is considered to be provided to a retail client if:

— the financial product or service provided has a price or value of less than
A$500,000;

— where the financial product or service is provided for use in connection with a

business, that business is a small business (a small business is one employing

less than 20 people, or less than 100 people if the business is, or includes, the

manufacture of goods);

— the client has net assets of less than A$2.5 million;

— the client has gross income for each of the last two financial years of less than

A$250,000;
— the client is not a sophisticated investor meeting the required criteria; or

— the client is not a professional investor (please also see Chapter 15 below).

Regulation of related activities

Financial transaction reports

Under the Financial Transaction Reports Act 1988 (Cth), all cash dealers are

required to hold certain account information and signatory information in relation
to each account held by them before allowing withdrawals from the account. Cash
dealers must also report to the Australian Transaction Reports and Analysis Centre

(AUSTRAC):

— significant cash transactions: transactions of A$10,000 or more in Australian

currency or the equivalent of A$10,000 or more in foreign currency (also

covered by the Anti-Money Laundering and Counter-Terrorism Financing

Act 2006 (Cth) (AML/CTF Act) as a “threshold transaction”}; and

—  suspect transactions, which is any transaction that the cash dealer has
reasonable grounds to suspect may be relevant to investigation of criminal
activity, including tax evasion (also covered by the AML/CTF Act).
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“Cash dealers” include:

-~ ADIs, (that is, banks, building societies and credit unions) which are referred to
as “financial institutions”;

— Australian financial services licensees who deal in securities and/or
derivatives (as defined in the Corporations Act);

— persons carrying on a business of issuing, selling or redeeming travellers
cheques, money orders or similar instruments;

— currency and bullion sellers;
— persons who carry on a business of operating a gambling house or casino;
—  bookmakers; and

— persons carrying on the business of collecting and holding currency on behalf
of others, exchanging currency and remitting or transferring currency into or
out of Australia.

The Financial Transaction Reports Act 1988 (Cth) provides penalties for avoiding
reporting requirements and providing false or incomplete information.

Note that, whilst still effective to regulate “cash dealers”, the AML/CTF Act applies
Australia's new and more broadly applicable anti-money laundering regime and has
in effect replaced the Financial Transaction Reports Act 1988 (Cth), including by
also applying to “cash dealers".

Anti-Money Laundering and Counter-Terrorism Financing Act 2006

The Anti-Money Laundering and Counter-Terrorism Financing Act 2006
(Cth) (AML/CTF Act) sets out a “risk-based” legislative regime aimed at aligning
Australia’s anti-money laundering and terrorist financing requlatory framework
with international best practice. The AML/CTF Act is administered by AUSTRAC.
AUSTRAC has set out both AML Rules and guidance notes to assist the regulated
“reporting entities” to comply with their obligations.

“Reporting entities" are captured by the AML/CTF Act if they provide certain
“designated services” which are set out in the AML/CTF Act and relate to banking
and financial services, bullion and the gambling industry.

Reporting entities must comply with the prescriptive requirements in the AML/
CTF Act, including by preparing and implementing a “risk-based” AML/CTF
program with the goal of identifying, mitigating and managing the risks of money
laundering and terrorism financing.
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Some of the other key obligations for reporting entities under the AML/CTF Act are
as follows:

— Reporting entities must report transactions of A$10,000 or more (threshold
transactions) in Australian currency or the equivalent of A$10,000 or more in
foreign currency or e-currency;

— Reporting entities must report international funds transfer instructions;

— Reporting entities must report suspicious transactions including any transaction
which the reporting entity has reasonable grounds to suspect may be relevant
to investigation of criminal activity, such as tax evasion, terrorism financing,
or money-laundering or where the reporting entity has reasonable grounds to
suspect that the counterparty in the transaction is not who they say they are;

— Reporting entities must engage in customer and employee identification and
due diligence procedures;

— Reporting entities must maintain a record-keeping system of the provision of
designated service(s) to customers; and

— Reporting entities must develop and maintain an AML/CTF compliance program,
as they may be required to provide reports to AUSTRAC.

Consumer credit

The provision of credit to consumers for domestic, personal or household use or for
residential investment property purposes, is now regulated by the Commonwealth
under the National Credit Code throughout Australia. The National Consumer
Credit Protection Act 2009 (Cth) also regulates consumer credit by imposing a
credit licensing regime and responsible lending obligations.

General banking

Designed to protect users of electronic payment facilities in Australia, the
ePayments Code regulates payments including ATM, EFTPOS and credit card
transactions, online payments and BPAY. Almost all banks, credit unions and
building societies in Australia subscribe to the ePayments Code.

Secured financing types of securities

Traditionally, the principal types of security over property in Australia available to
a financier included the mortgage and the company charge.

All kinds of property, both real and personal (including rights under contracts) may
be the subject of a legal or equitable mortgage, or a company charge. An equitable

102



mortgagee will have the right to perfect its title to the secured property as legal
owner on the terms of the relevant mortgage. Mortgagees, chargees and secured
parties have a power of sale (together with other security rights) over the secured
property that is exercisable on default.

Most real property is held under the Torrens System (see Chapter 13, "Real Property
and Environmental Law" below) and a mortgage over such property is typically
effected under statute by registration against the statutory title to the mortgaged

property.

The Personal Property Securities Act 2009 (Cth) (PPSA) has implemented a
legal framework for security over personal property. The PPSA governs security
taken over all types of personal property (excluding real property and certain
other specific property) given by all types of legal entities. It adopts a functional
approach by looking to the substance of a transaction, rather than the form. The
central element of the PPSA is that all transactions which in substance secure
payment or performance are treated as security interests, regardless of the
form of the transaction and irrespective of which party has title to the property.
However, certain transactions which do not secure payment or performance of
an obligation are also deemed to give rise to a security interest under the PPSA,
including for example assignments of receivables and certain leases or other
bailments of goods.

A security interest over personal property that is subject to the PPSA may be
perfected under the PPSA by registering a financing statement on the single
national online register of personal property securities, or by taking possession or,
for certain types of personal property, by taking control of the collateral within
the meaning of the PPSA.

Failure to perfect a security interest in the manner provided under the PPSA may
result in the loss of priority or the security interest becoming unenforceable in the
insolvency or bankruptcy of the grantor. It is therefore critical for secured parties
to consider the impact of the PPSA on their businesses and to adjust their policies
and procedures to ensure that security interests are sufficiently and appropriately
protected.
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Priority
For real property mortgages, priority is determined according to the order of
registration on the relevant land title.

The general principle under the PPSA is that for perfected security interests,
priority is determined by time of registration of the security interest, unless the
security interest is perfected by control or possession, in which case priority is
determined by the time of control or possession. There are, however, certain
exemptions to this general principle, including for example where a security
interest is granted for the financing of the purchase of goods subject to the
security interest (in which case, that security interest will generally prevail).

Stamp duty on security

Prior to recent changes to the NSW Duties Act effective from 1July 2016, secured
financing in Australia was subject to significant mortgage duty. If a loan was made
prior to 1July 2016 which was secured by a mortgage, charge or other security over
property (which includes real estate, shares, inventory, accounts receivable and all
other forms of property, including intangibles such as goodwill) situated or taken
to be situated in NSW, stamp duty was payable on the security at a rate of 0.4% of
the dutiable amount of the loan. The dutiable amount of the loan was calculated
as the loan amount multiplied by the proportion which the value of the secured
property in NSW bore to the total value of all property subject to any security for
the loan (including off-shore and non-NSW property).

Foreign companies doing business in Australia should note that mortgage duty
may have been payable even when the loan had no real connection with Australia.
For example, a loan made to the foreign parent company outside Australia by

a foreign bank may have attracted mortgage duty if shares in an Australian
subsidiary incorporated in NSW formed part of the security for the loan.

Mortgage duty was abolished in NSW effective on 1July 2016. Accordingly, there is
no liability for mortgage duty in NSW (or any other jurisdiction in Australia) arising
where a secured loan or further advance under an existing secured facility is made
on or after 1 July 2016.
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8. Intellectual Property

General

Federal legislation provides for the registration and protection of intellectual
property such as trade marks, patents and industrial designs. Copyright is also
protected under Federal law, without requiring registration. The registration of
company and business names is available under the Corporations Act 2007 (Cth)
(Corporations Act) and under Commonwealth business names legislation. There is
separate legislation providing protection for original circuit layouts (that is, the
representation of the three-dimensional location of the electronic components of
an integrated circuit) and for unique plant varieties. Australia also has a system of
geographic indicators for some Australian wines.

The law in each of these areas is complex. Specific advice should be sought if a
particular name, mark, product or design is to be manufactured, marketed or used
in Australia. However, a brief description of the major features of these laws is set
out below.

Expenses incurred in developing or acquiring a unit of “industrial property”, being
rights in a patent, copyright or registered design (but not a trade mark), may be
allowable deductions for income tax purposes over the life of the unit of property.
State taxes (such as stamp duty) can apply on the transfer or assignment of
intellectual property.

Trade Marks

Distinctive signs used or intended to be used in relation to particular goods and/or
services are readily protectable under the Trade Marks Act 1995 (Cth). "Signs" are

broadly defined and include words, numbers, logos, names, colours, shapes, sounds
and smells.

While trade mark registration is not mandatory, the benefits are significant. Briefly
these are:

— aregistered trade mark owner has the exclusive right to use its registered
trade mark as a brand name for the goods or services specified in the
registration;

— in enforcement (infringement) proceedings, a registered trade mark owner is
in a stronger position to stop other people from using an identical or deceptively
similar trade mark on the same or similar goods or services as those covered by
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a trade mark registration. There is no need for the registered owner to establish
a reputation in the trade mark or that use of the offending mark is likely to
deceive or confuse the public;

— the rights of the registered owner extend throughout the Commonwealth of
Australia, not merely to those regions in which reputation can be established,;

— atrade mark registration acts as a deterrent on the public record to others who
may be considering adopting the same or a similar mark;

— atrade mark registration is a readily identifiable intellectual property right that
can be sold or used as security; and

— registration provides a defence to a third party’s claim of infringement if the
mark is used.

Not all signs are registrable as trade marks in Australia. The basic requirements for
registration are that the sign:

— is not substantially identical with, or deceptively similar to, a sign which is
already being used by a third party or which is the subject of a prior registration
or application in respect of similar goods or closely related services; and

— is distinctive or capable of becoming distinctive. There is no need to show that
the mark has been used if the mark is sufficiently distinctive.

The registration process in Australia is relatively straightforward and where no
objections or oppositions are encountered registration can be achieved in 10 to
12 months from filing.

The registered owner of a trade mark can, and in order to protect the mark should,
bring an action for infringement if a person who is not an authorised user uses a
sign which is substantially identical, or deceptively similar to, the trade mark in
relation to goods or services in respect of which the trade mark is registered, or on
similar goods or closely related services. “Well known" registered trade marks are
given protection against use, even on unrelated goods and services.

Registered trade marks can be licensed or assigned and are renewable every

10 years. They can also be removed for non-use. If a mark has been registered for
more than five years but has not been used during the last three years, either

by the owner or an authorised user, the registration can be removed on the
application of a third party.
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Name protection

Under the Corporations Act, every company carrying on business in Australia is
required to register its name with ASIC.

Any company or individual carrying on business under a name other than its own
is required to register that business name with ASIC. Businesses need to register or
renew their name once with the single national register, administered by ASIC, and
pay a single fee.

Business names and company names are allocated on a “first-come, first-served”
basis. Registering a business or company name does not give you any proprietary
rights in that name; only a trade mark registration can provide that kind of
protection. The fact that a company has a well-known trading name or trade mark
overseas does not, in itself, entitle it to register that name or mark as a company or
business name in Australia.

The obligation to register a business name is a legal obligation which is entirely
separate to any steps that business owners may take to protect any intellectual
property rights in a name or brand, such as registering a trade mark.

An application for a registration of a company or business name may be made
to the appropriate authority by any person. That application will not be rejected
unless it is determined that:

— in the case of a business name, the name is the same as, or would be confused
with, other existing company or business names registered in Australia;

— in the case of a company name, the name is identical to an existing company or
registered business name; or

— the name is offensive or otherwise prohibited.

If an overseas company proposes to establish a branch or subsidiary in Australia,
an application to secure the particular company or business name should be made
at the earliest possible time. Although a business name cannot be registered until
a branch or subsidiary has been established in Australia, a company name can be
“reserved” for up to two months at a time with extensions of further two month
periods at the discretion of ASIC.

A common form of name piracy, which some overseas companies have suffered,
is the unauthorised registration of their trading name or trade mark as business
names or as a corporate name under the Corporations Act. The use of such a
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name can constitute trade mark infringement if the name is identical or similar

to an earlier mark registered for similar goods or services. If the earlier mark has

a reputation in Australia acquired through use, the use of the name may also
amount to passing off or misleading or deceptive conduct under relevant consumer
protection legislation. Court orders can be obtained requiring deregistration of the
offending business or company name.

Domain names
Internet domain names within the Australian.au domain space are administered by

an industry self-regulatory body, .au Domain Administration Ltd (auDA).

The .au domain space is divided into a number of second level domains (2LDs).
The most popular 2LD open to the general public is com.au, which is for use by
commercial entities.

The current eligibility requirements for registration of a com.au domain are set out
in auDA's Domain Name Eligibility and Allocation Policy.

Registrants must be Australian, meaning that they must be:

— an Australian-registered company or incorporated association;

— trading under a registered business name in any Australian State or Territory;
— aforeign company licensed to trade in Australia;

— an Australian partnership or sole trader; or

— the owner of, or applicant for, an Australian registered trade mark.

Domain names are allocated on a first-come, first-served basis (provided the

applicant satisfies the eligibility rules). It is not possible to reserve a domain name.

Domain names must be unique within the com.au sub-domain space, be at least
two characters long, contain only alpha numeric characters and hyphens, and not
be included on auDA's Reserved List, which includes names and words protected by
statute.

The domain name must:

— exactly match the registrant’s registered company or business name or
the words comprising the registrant's Australian trade mark registration or
application;
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— be an acronym or abbreviation of the registrant’s company or business name
or the words comprising the registrant’s Australian trade mark registration or
application; or

— be otherwise closely and substantially connected to the registrant, for example
because the domain name refers to a product or service which the registrant sells
or provides.

There is a Dispute Resolution Policy for .au domain names which is an adaptation of
ICANN's Uniform Dispute Resolution Policy and its purpose is to provide a cheaper,
more efficient alternative to litigation for the resolution of domain name disputes.

auDA also has a policy on the transfer of .au domain names known as the Transfers
(Change of Registrant) Policy. The policy allows a registrant to transfer their
domain name licence to another eligible entity. However, a domain name may not
be registered for the sole purpose of resale.

Copyright

Owners of certain original works and other copyright subject matter (such as
artistic works, sound recordings and computer programs) have various rights
under the Copyright Act 1968 (Cth) (Copyright Act). There is no statutory system
of registration of copyright in Australia. The owner of a copyright which has been
infringed can bring an action to seek an injunction and obtain damages or an
account of profits.

Australia is a party to the Trade-Related Aspects of Intellectual Property
Agreement and the Berne and Universal Copyright Conventions and, as a result,
works and other copyright subject matter created by the citizens of member
countries or first published in the relevant member country are entitled to the
same protection in Australia as if they had been created and first published in
Australia. Australia has also acceded to the World Intellectual Property Organisation
(WIPQ) Copyright Treaty and the WIPO Performances and Phonograms Treaty.

The term of copyright was extended as a result of amendments to the Copyright
Act to give effect to the US-Australia Free Trade Agreement. Copyright now
generally lasts for 70 years following the death of the author, but the exact term
of copyright protection differs depending on the type of work or other subject
matter that is being protected.
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Moral rights held by individuals in relation to literary, dramatic, musical or artistic
works and cinematographic films are given protection in Australia. These rights
include the right of attribution of authorship, the right not to have authorship of a
work falsely attributed and the right of integrity in a work. Moral rights continue
in force until copyright ceases to subsist in the work, with the exception of the
right of integrity in a cinematographic film which ceases on the death of the
author. Remedies for infringement of moral rights include an injunction, damages,
a declaration that a moral right has been infringed and other orders.

Patents

Australia's Patents Act 1990 (Cth) (Patents Act) confers upon the owners of
standard patents the exclusive right to make, use, sell, hire and otherwise exploit

a patented invention for a period of 20 years, in most circumstances commencing
from the date of filing the patent. Australia, in line with the US and Europe, allows
a patentee to apply for an extension to the term of a standard patent that claims a
pharmaceutical substance by up to five years in certain circumstances.

Australia is a party to the Paris Convention for the Protection of Industrial
Property, one principle of which is the right of priority. Gaining priority means
that once an application has been made in a convention country, thereby securing
a priority date, it is possible to claim the same priority date for a subsequent
Australian application made within 12 months. Australia is also a contracting party
to the Patent Co-operation Treaty, which provides for the filing of international
applications. The Australian Patent Office acts as an International Searching
Authority and an International Preliminary Examining Authority for international
applications originating in Australia.

For an invention to be patentable, it must be a “manner of manufacture”, novel,
involve an “inventive step” (i.e. not be obvious when compared with the prior art
base that existed before the “priority date” of the patent), and also must be useful.

There are different standards for assessing inventive step depending on the filing
date of the patent.

There is a "grace period” which applies in Australia in relation to public disclosures
of an invention made on or after 1 April 2002. Certain disclosures may be
disregarded for the purposes of assessing novelty, inventive step and innovative
step if a complete patent application is filed (and protection subsequently
obtained) within a period of 12 months of the disclosure.
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Innovation patents

An innovation patent, which is for a term of eight years, is an alternative form

of protection to that given by a standard patent. The purpose of the innovation
patent system is to ensure easy and inexpensive short-term protection for lower-
level or incremental inventions (innovations). To obtain an innovation patent, the
invention must be novel and involve an innovative step, which is a lower threshold
than that required for standard patents. The innovation patent system facilitates
the grant of patents without substantive examination.

Generally an innovation patent is granted after it passes a formalities check,
usually within a month. No opposition proceedings are permitted at this stage.
Substantive examination only occurs if required by the Commissioner or specifically
requested by the patentee or a third party. Once an innovation patent has been
examined and certified it can be opposed. An innovation patent will only be

legally enforceable if the innovation patent has been examined and certified by IP
Australia.

Registered designs

Design registration is used to protect the visual appearance of manufactured
products. Design features of products, such as shape, configuration, pattern or
ornamentation may be protected from imitation by registration of those features
as "designs” under the Designs Act 2003 (Cth) (Designs Act). This Act confers upon
the registered owner of a design the right to use, and authorise others to use, the
design. Once the registered design is examined and certified, the owner may sue
for infringement if the registered design is used without permission.

To be valid, a design registration must be for a design which is new and distinctive.
Prior use in Australia or publication (within or outside Australia) will mean that a
design is not new or distinctive.

The term of registration of a design is five years with the right to renew the
registration for a further five years.

As the Copyright Act protects artistic works, a design might fall within the
definition of “design” in the Designs Act and also be an “artistic work" within the
meaning of the Copyright Act. Where an artistic work is industrially applied as a
design and articles made using this three dimensional design are put on the market
in Australia, copyright protection may not be available. However, if the design is
registered it will be protected under the Designs Act.
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Under the Trade Marks Act, there is some overlap between trade mark and design
legislation. It is now possible to register shapes as trade marks. Traders may
potentially register their product as both a design and a trade mark and obtain
protection under both regimes.

Under the Paris Convention, an applicant for a design application in a member
country has a period of six months within which to file a corresponding design
application in Australia, in which case the Australian application has the priority
date of the overseas application.

Confidential information/trade secrets

Trade secrets are part of the broader concept of confidential information which

is protected by the courts. The term “trade secrets” refers broadly to information
which is of commercial value to the holder of the information and is known only
by the holder or others to whom the holder has disclosed the information subject
to an obligation of confidentiality. Customer lists, marketing techniques, software,
know-how, product specifications and manufacturing processes can all be trade
secrets.

Although the Copyright Act may protect the particular form in which information
is embodied, and the Patents Act may protect the subject matter of information
(which discloses a patentable invention the subject of a patent registration),
there is no Federal or State legislation which protects secret information, as such.
It is generally accepted in Australia that as trade secrets are simply information,
property rights do not attach to them.

Trade secrets are protected either by express contractual obligations to maintain
the secrecy of confidential information or by application of the general principle
that anyone to whom confidential information is communicated in circumstances
of confidence has an obligation of good faith to maintain the confidentiality of the
information.

It is common to impose express obligations of confidentiality in employment,
licensing and sale contracts. As protection for trade secrets is lost once the
information is no longer secret, a contractual obligation which outlives the
secrecy of the information or which otherwise relates to information which is not
confidential, may be unenforceable or at least ineligible for relief in the event of a
breach.
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Injunctions can be obtained to restrain the disclosure of trade secrets. If the secret
has already been disclosed, damages are available to compensate for the loss
suffered as a result of unauthorised use or disclosure, or alternatively an account
of profits made as a result of the use or disclosure.

Exploitation of intellectual property rights

Intellectual property rights are the most important assets of many businesses

and are bought and sold, licensed and the subject of joint ventures and other
collaborations. Central to any intellectual property transaction is a clear
understanding of ownership and limits on usage of such property. Issues such

as ownership of rights generated by the activities of employees, contractors or
collaborators need to be addressed before many transactions proceed and are part
and parcel of the due diligence process. Similarly, extensive searching often needs
to be undertaken, and enquiries often need to be made, in order to establish clear
title to rights.

The ownership position in Australia will not necessarily correspond to that in the
United States, the United Kingdom or elsewhere. In Australia, where a copyright
work is made by an employee pursuant to the terms of a contract of employment,
the copyright will usually be owned by the employer. Contractors or consultants
will usually own the intellectual property rights in their own work in the absence
of an assignment of those rights. Special rules apply to photographs, portraits or
engravings commissioned for a private or domestic purpose.

There is also a need to seek separate Australian advice on the form of assignments
and licences including:

— whether a licensee has any specific rights under the relevant Australian
legislation, such as the rights of an authorised user under section 26 of the Trade
Marks Act (which include the right to bring an action for infringement) or the
right of an exclusive licensee to commence infringement proceedings under
section 120(1) of the Patents Act;

— whether there are any anti-trust or competition law concerns arising out of the
terms of the transaction;

— whether there are any income tax, capital gains tax, stamp duty, GST or transfer
pricing issues arising out of the transaction;

— the rights of the parties in relation to or following any termination of a licence;
or
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— whether or not any statutory warranties or conditions are implied or imposed by
law in connection with the transaction, and the extent to which liability can be
limited for breach of any such warranties or conditions.

Franchising

Franchising in Australia has been regulated since 1998 by the Franchising Code of
Conduct (Code), a mandatory industry code of conduct under the Competition
and Consumer Act 2010 (Cth) (CCA). All business arrangements that fall within the
scope of a “franchise agreement” must comply with the Code. This term is defined
broadly and includes traditional business format franchises as well as certain
distribution arrangements and other commercial relationships not ordinarily
considered to be “franchises”.

The Code requires, among other things, disclosure of certain information regarding
the business and a cooling-off period providing the franchisee with the right

to terminate within seven days of entering into the agreement. The Code also
prohibits franchise agreements from containing release from liability provisions,
provides for transfers and terminations of franchise agreements and requires
compliance with prescribed dispute resolution provisions.

Non-compliance with the Code may result in the imposition of injunctions,
damages, undertakings, corrective advertising or other such orders as a Court
thinks appropriate. In addition, breaches of certain provisions carry civil penalties
of up to A$54,000. Parties who are only indirectly involved in a breach of the

Code may also be found liable for breach. This includes any party that aids,

abets, counsels, induces or is in any way knowingly concerned in or a party to the
contravention. Under the Code, both franchisees and the Australian Competition
and Consumer Commission (ACCC) may take action against a franchisor for a breach
of the Code.

Enforcement of rights

Intellectual property rights are usually enforced by way of a civil action in the
Federal Court of Australia, Federal Circuit Court or the Supreme Court of the
relevant State or Territory. In addition to final relief granted after a full trial, in
certain circumstances it may be possible to obtain:

— aninterlocutory injunction to prevent further infringing activities until trial;

— asummary judgement disposing of the proceedings without the need for a trial;
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— adelivery up order, forfeiting infringing goods;

— an "Anton Piller" or Search Order for the inspection and preservation of
documents and articles pending trial;

— a"Mareva injunction” or Freezing Order to prevent the infringer disposing of
assets or absconding from the jurisdiction; or

— a"Norwich Pharmacal” order for disclosure of the identity of infringers.

Interlocutory injunctions

A non-Australian rights holder may not need to travel to Australia to obtain an
interlocutory injunction (an injunction before trial). Supporting evidence may be
put before an Australian Court in the form of an affidavit (sworn statement) for
claimants who reside outside the jurisdiction.

Delay or acquiescence by the applicant can operate to deny the grant of an
interlocutory injunction.

In order to obtain an interlocutory injunction the applicant must be able to show:

— that there is a serious question to be tried (that is, the case has some prospects
of succeeding); and

— that the balance of convenience favours the granting of an injunction. This will
include whether the applicant will suffer irreparable injury for which damages
would be an inadequate remedy.

The plaintiff will usually only be granted an interlocutory injunction on an
undertaking to pay damages, which may be ordered to be paid by the Court

in the event that the plaintiff is unsuccessful at trial. On the other hand, if an
interlocutory injunction is denied, the defendant may be ordered to keep accounts
of its dealings in the relevant goods.

Summary judgement The Federal Court has a procedure whereby an applicant
which can show that the defence of the respondent does not provide an answer to
the applicant’s claim can obtain a judgement without having to proceed to a full
trial. Case law has confirmed that this rule can be applied in intellectual property
cases, even where the issues raised are potentially complex ones. The procedure
can be applied in relation to part only of the applicant’s claim, if the judgement
would have the effect of resolving the controversies between the parties.
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Anton Piller orders

A Search Order or "Anton Piller” order is a particularly potent option in that it not
only prevents a respondent from destroying evidence, but it assists in tracking

the source from which the infringement arises. This order is made without notice
to the infringer and allows the applicant’s solicitors to search for and remove any
infringing goods or means of producing them, together with any other evidence of
infringement such as invoices, orders, correspondence and receipts. A respondent
can also be ordered to disclose names and addresses of suppliers, answer questions
on oath and give details as to the destination of goods sold.

In order to obtain a Search Order, the applicant must show:

— astrong prima facie case;
— that loss or damage, actual or potential, will be very serious; and

— that the infringer has incriminating documents or things and is likely to destroy
that evidence.

An independent solicitor must be present at the execution of the orders.

Costs and settlement

The costs of bringing an infringement action to an interlocutory or final hearing
can be high. Costs include court fees, legal fees, costs of expert witnesses and
costs of any independent solicitors. Costs may be awarded to a successful party,
along with damages or an account of profits, but will usually only amount to
approximately half of the actual costs of litigation.

Urgent applications for an interlocutory hearing may be brought within two
weeks. It may take one or two years to reach a final hearing, although this period is
likely to be reduced if an interlocutory injunction is in place.

Where settlement is reached prior to a final determination (as is usually the case),
the infringer can be required to submit to orders or give undertakings to the
Court. Serious consequences would flow from subsequent infringing activities, as
a breach of the undertakings would constitute contempt of court punishable by
imprisonment or sequestration.
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Revocation proceedings

Application can be made to revoke a patent, design or trade mark. Such
applications can be made by counterclaim in infringement proceedings.

Border seizures

Both copyright and trade mark legislation provide for intellectual property
owners to object to the importation into Australia of infringing goods. This
is done by way of written notice to the Australian Border Force (the front-
line operational agency within the Department of Immigration and Border
Protection). The intellectual property owner therefore has a chance to have
counterfeit goods seized before they are distributed.

The Copyright Act and Trade Marks Act have restricted application in preventing
“grey” or "parallel” imports, that is, genuine manufactured goods not intended
for the Australian market. Parallel importation of legitimate sound recordings is
permitted, regardless of whether the sound recordings are accompanied by other
copyright material. Parallel imports of software (including computer games)

have been lawful since April 2003. It is not possible to block parallel imports on
the basis of copyright in accessory items. However, parallel imports will only be
permitted in certain circumstances, for example the imported work may need

to have been published in a country that is party to the Berne Convention or a
member of the World Trade Organisation.

Other causes of action

Intellectual property owners may also be able to access other rights, including
those:

— at common law, for example an action for "passing off", where one party
takes advantage of the goodwill or reputation built up by another, by
misrepresenting that some relationship exists between the parties or their
respective goods or services; and

— under the Australian Consumer Law (set out in Schedule 2 of the CCA), which
prohibits persons from engaging in misleading or deceptive conduct in the
course of trade or commerce.
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9. Privacy

Overview of Australian Privacy Laws

Australian privacy law is primarily regulated by the Privacy Act 1988 (Cth)
(Privacy Act). The Privacy Act sets out the obligations for handling of personal
information by Commonwealth agencies and corporate entities. State based
legislation, similar to the Privacy Act, also applies to the handling of personal
information by State government entities. Specific additional legislation also
applies for:

— surveillance (at both State and Federal levels);

— email and telemarketing (through the Spam Act 2003 (Cth) and Do Not Call
Register Act 2006 (Cth)); and

— the management of health records (in Victoria, New South Wales and the ACT).

An entity's obligations under the Privacy Act are set out in the Australian Privacy
Principles (APPs). Penalties of up to A$360,000 for individuals and A$1.8 million for
corporations may apply for repeated and serious privacy breaches.

Further amendments are proposed to the Privacy Act to account for mandatory
notification of data breaches, which are expected to be passed by 2017.

Extra-territorial application

The Privacy Act has extra-territorial application in certain circumstances, including
where:

— the organisation collecting or handling the personal information has an
“Australian link" e.g. is incorporated in Australia, or

— the collection or handling of personal information has an "Australian link"
i.e. where a foreign organisation carries on business in Australia, and collects or
handles an Australian resident'’s personal information in Australia.

Note that the Privacy Act does not distinguish between “data controllers” and
“data processors” (the EU applies this distinction). The requirements of the Privacy
Act apply equally to all organisations who fall within its remit, whether they
control the purposes for which personal information is collected or held, or only
process it for a third party.
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If an Australian subsidiary collects or handles personal information about
Australian residents, it will be subject to the Privacy Act even if that personal
information is collected or held off-shore.

If an entity operating outside Australia collects or handles personal information
about Australian residents, it may also be subject to the Privacy Act:

— Onastrict reading of the legislation, the Privacy Act should not apply to a
foreign entity operating outside Australia if all the personal information it
collects is sent by customers for example, directly to the USA via the internet
and cannot be said to be collected or handled in Australia.

—  However, guidelines from the Australian privacy regulator (the Office of the
Australian Information Commissioner, or "OAIC") interpret the legislation
broadly, suggesting that information is collected 'in Australia’, if it is collected
from an individual who is physically present in Australia or an external Territory,
regardless of where the collecting entity is located or incorporated. An example
is the collection of personal information from an individual who is physically
located in Australia or an external Territory, via a website that is hosted outside
Australia. This applies even if the website is owned by a company that is
located outside of Australia or that is not incorporated in Australia.

Following the OAIC guidelines reasoning, a foreign entity operating outside
Australia could be subject to the Privacy Act even if the information is not
collected or handled in Australia.

Application of the APPs

The APPs apply (with limited exceptions) to all organisations and government
agencies (APP entities) who collect and handle personal information in Australia or
relating to Australian individuals.

“Personal information” covers information or an opinion about an identified
individual, or an individual who is reasonably identifiable:
— whether the information or opinion is true or not; and
— whether the information or opinion is recorded in a material form or not.

The APPs apply irrespective of whether the personal information collected or
handled relates to a current, past or prospective customer of an entity or another
individual (although see section below on employee records).
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Employee records exemption

"Employee records” are exempt from the requirements of the APPs.

An employee record, in relation to an employee, means a record of personal
information relating to the employment of the employee. Examples of personal
information relating to the employment of the employee are health information
about the employee and personal information about other employee related
matters as set out in the Privacy Act.

Personal information relating to an employee which does not fall within the
definition of an "employee record” will be subject to Australian privacy laws
including the APPs. In particular, the following types of information do not
constitute employee records:

— any personal information concerning contractors, company officers or job
applicants; and

— the contents of any personal emails (which may, for example, be collected via
any surveillance of IT systems or devices used by employees).

Important note: employee records and other information may be subject to other
requirements under local employment laws and/or an employee's contract of
employment (e.g. confidentiality obligations).

APP summary

There are 13 APPs in total which form the basis of Australia’s privacy law
framework. These are set out below:

NUMBER NAME SUMMARY OF REQUIREMENTS

APP1 Open and In dealing with personal information, an entity is required
transparent to:
management | _ take reasonable steps to implement practices, procedures
_Of persor.1al and systems that will ensure it complies with the APPs
information generally: and

— have a clear and up-to-date policy about the
management of personal information (a privacy policy)
containing information about:

» the kinds of personal information it collects;
» how it collects and holds personal information;

» the purposes for which it collects, holds, uses or
discloses personal information;
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NUMBER

NAME

SUMMARY OF REQUIREMENTS

» how an individual can access personal information held
or seek correction of such information;

» how an individual may complain about the breach of
an APP and how the organisation will deal with such a
complaint; and

» whether the organisation is likely to disclose personal
information to overseas recipients and if so, the
countries in which such recipients are likely to be
located, if it is practicable to specify those countries.

The policy must be made available free of charge and in
an appropriate format e.g. online, in mailings, through
links in emails etc.

APP 2 Anonymity and | Individuals must have the option of dealing with an entity
pseudonymity anonymously or using a pseudonym unless:

— an entity is required or authorised by law to deal with
individuals who have identified themselves; or

— it is impracticable for an entity to deal with individuals
who have not identified themselves.

APP 3 Collection An entity must not collect personal information unless the
of solicited information is reasonably necessary for its functions or
personal activities.
information

In addition, as a general rule, an entity must not collect
sensitive information about an individual unless the
individual consents to the collection.

"Sensitive information”, which is a sub-set of personal
information, includes information relating to race

or ethnicity, political opinion, membership of trade
associations, religious beliefs, sexual preferences and
health.

In all cases, the information must be collected from the
individual to which the information relates, unless it is
unreasonable or impractical to do so.
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NUMBER NAME SUMMARY OF REQUIREMENTS
APP 4 Dealing with Where an entity receives personal information which it
unsolicited did not solicit, an entity must determine whether or not it
personal could have collected the information under APP 3.
information If not, it must, as soon as practicable but only if it is lawful
and reasonable, destroy the information or de-identify it.
If an entity keeps the information then it must comply
with the APPs in the handling of that information.
APP5 Notification An entity must notify individuals from whom it is
of collection collecting personal information of the following matters
of personal (before collection if possible, or as soon as practicable
information after). It might be possible to do this by providing them

with a copy of an entity's Privacy Policy depending on the
circumstances and what information is being collected:

— an entity’s full name and contact details;

— the fact that an entity collects, or has collected, personal
information about the individual from a third party (if
applicable) and the circumstances of that collection;

— the fact that the collection of personal information is
required or authorised under law or a court/tribunal
order if applicable (including name of law, or details
of court/tribunal order, that requires or authorises the
collection);

— the purposes of collecting the personal information;

— the main consequences (if any) for the individual if all or
some of the personal information is not collected by an
entity;

— any other entities to which an entity usually discloses
personal information of the kind collected;
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— that an entity’s privacy policy contains information
about how the individual may access and correct their
personal information;

— that the privacy policy contains information about how
the individual may complain about a breach of the APPs,
and how an entity will deal with such a complaint; and

— whether an entity is likely to disclose the personal
information to overseas recipients, and if so, the
relevant countries, if it is practicable to specify those.

APP 6

Use and
disclosure
of personal
information

If an entity holds personal information about an individual
that was collected for a particular purpose (the “primary
purpose”), an entity must not use or disclose it for another
purpose (the “secondary purpose”) unless:

— theindividual has consented to the use or disclosure; or

— the use or disclosure of the information is in
circumstances where there is a reasonable expectation of
use for the secondary purpose or use is required by law
or an enforcement body.

If the personal information consists of sensitive
information, the secondary purpose must directly relate
to the primary purpose.

APP7

Direct
marketing

An entity must not use or disclose personal non-sensitive

information for the purpose of direct marketing unless:

— an entity collected the information from the individual;
and

— the individual would reasonably expect an entity to use
or disclose the information for direct marketing; and

— an entity makes it easy for the individual to request not
to receive direct marketing communications and the
individual has not made such a request to an entity.
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SUMMARY OF REQUIREMENTS

An entity can use personal non-sensitive information
collected from an individual who would not reasonably
expect an entity to use the information for direct
marketing, or from someone other than the individual, for
direct marketing if:

— the individual consents to the use of the information for
that purpose; or

— it is impracticable to obtain consent and further:

» an entity makes provision for the individual to
easily request not to receive the direct marketing
communication; and

» each direct marketing communication includes
a prominent statement that the individual may
make a request not to receive the direct marketing
communication; and

» the individual has not made such a request.

If an entity wishes to use or disclose sensitive information
about an individual for the purpose of direct marketing, it
must have express consent.

Note the above does not apply to direct marketing by
email, SMS, MMS or other instant messages. The Spam
Act 2003 (Cth) sets out the obligations which need to
be complied with in relation to electronic commercial
messages.

AAPP8

Cross-border
disclosure

of personal

information

Before disclosing personal information about an individual
to an overseas recipient, an entity must take reasonable
steps to ensure the overseas recipient does not breach

the APPs in relation to the information. Further, subject

to limited exceptions, an entity will remain liable for any
breaches of the APPs by the overseas recipient regardless
of contractual arrangements to the contrary.
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An entity will not be liable for APP breaches of the
overseas recipient if:

— an entity reasonably believes the overseas recipient is
subject to a law that has the effect of protecting the
information in a substantially similar way in which the
APPs protect the information, and there are mechanisms
that the individuals can access to take action to enforce
the law;

— an entity has informed the individual of the disclosure
of the information to an overseas recipient and that
an entity will not continue to be responsible for the
information and the individual has consented to this; or

— the disclosure is required or authorised by or under an
Australian law or a court/tribunal order.

APP 9

Adoption, Use
or Disclosure of
Government-
related
identifiers

An entity must not adopt a government related identifier
of an individual; as its own identifier of the individual,
unless required or authorised by Australian law or a court/
tribunal order.

An entity must not use or disclose a government related
identifier of an individual except in limited circumstances.

APP 10

Quality of
Personal
Information

An entity must take reasonable steps to ensure that:

— personal information it collects is accurate, up-to-date
and complete; and

— personal information it uses or discloses is accurate,
up-to-date, complete and relevant, having regard to the
purpose of the use or disclosure.

APP M

Security of
information

An entity must take reasonable steps to protect

personal information from misuse, interference, loss and
unauthorised access, modification or disclosure, and to
destroy or de-identify personal information if it is no
longer relevant to any purpose for which it may be used or
disclosed, it is not contained in a Commonwealth record,
and an entity is not required to retain it under law.
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NUMBER NAME SUMMARY OF REQUIREMENTS
APP 12 Access to An entity must give an individual access to his or her
personal personal information on request subject to limited
information exceptions.
An entity is required to respond to requests for personal
information within a reasonable period after the request
is made.
Where an individual's request for personal information
is refused, the individual must be given reasons for the
refusal and advised of mechanisms available to complain
about the refusal.
APP 13 Correction An entity must take reasonable steps to correct personal
of personal information where requested by an individual, and
information generally must ensure personal information it holds

is accurate, up-to-date, complete, relevant and not
misleading.

If an individual's amendment request is refused, he or
she must be given reasons for the refusal and advised of
mechanisms available to complain about the refusal.

An entity must respond to amendment requests within
areasonable time and cannot charge for amendment
requests or for correcting personal information.
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10. Competition and Unfair Commercial
Practices Laws

General

There is legislation at both Federal and State levels that prohibits anti-competitive
conduct and provides protection for businesses and consumers from unfair
practices in their dealings, in trade and commerce, with corporations and other
persons.

The legislation is complex and wide-ranging. An overseas company proposing to
manufacture or distribute goods or enter into transactions with other companies
or consumers in Australia should first seek specific advice as to how this legislative
regime may affect its operations.

The main statute dealing with competition or antitrust law is the Competition
and Consumer Act 2070 (Cth) (CCA). The Australian Consumer Law (ACL), which is
Schedule 2 to the Competition and Consumer Act, is the main legislation regulating
consumer protection and unfair commercial practices.

Administration and enforcement

The CCA is administered and enforced by the Australian Competition and Consumer
Commission (ACCC), an independent statutory authority. The ACCC, as well as

ASIC (for financial goods and services) and the State and Territory fair trading
authorities, also administer and enforce the ACL. The ACCC's main goals are to
promote competition and fair trading, and to protect consumers in their dealings
with business.

The ACCC has extensive powers to investigate potential contraventions of the
CCA and ACL, including powers to require persons to furnish information, produce
documents and attend for examination. The ACCC also has the power to obtain
search warrants to conduct “dawn raids” and, for serious cartel matters, seek
warrants for the use of surveillance and interception devices.

If the ACCC believes that there has been a contravention of the CCA or the ACL

then it can bring proceedings in the Federal Court of Australia seeking penalties
and other remedies against the primary contravener and other persons involved
in the contravention. The ACCC also has the option of administratively resolving
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potential contraventions, including through the acceptance of court enforceable
undertakings and for certain ACL contraventions the issue of infringement notices.

The ACCC encourages compliance with the law by educating and informing
consumers and businesses about their rights and responsibilities under the CCA
and ACL. It also works with other Federal and State agencies seeking to coordinate
approaches to enforcement and education.

The ACCC has responsibilities in relation to the granting of certain authorisations
and notifications under which immunity can be granted for certain conduct that

would otherwise breach the prohibitions on anti-competitive conduct in the CCA,
provided the benefit to the public outweighs the anti-competitive detriment.

The Director of Public Prosecutions has responsibility for prosecuting criminal
offences under the CCA and ACL.

Anti-competitive arrangements

The CCA prohibits contracts, arrangements or understandings that have the
purpose, effect or likely effect of substantially lessening competition in a market.
The expression “arrangements or understandings” is interpreted broadly by the
courts. There is no requirement that an arrangement be in writing or enforceable
at law. All that is required is a "meeting of minds” between the parties.

Cartel conduct

Since July 2009, cartel conduct has been criminalised in Australia. There are now
parallel criminal offences and civil penalty provisions for making or giving effect
to a contract, arrangement or understanding that contains a “cartel provision”.
A cartel provision is a provision between two or more competitors that has the:

— purpose, effect or likely effect of fixing, controlling or maintaining prices;

— purpose of directly or indirectly preventing, restricting or limiting production,
capacity or supply between the parties;

— purpose of allocating customers, suppliers or territories between the parties;
and/or

— purpose of rigging bids or tenders.

There are various exceptions, exemptions and defences to the cartel prohibitions,
including for joint ventures, notified conduct, collective acquisitions and certain
“vertical” arrangements including exclusive dealing.
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Immunity policy

The ACCC has an Immunity Policy for Cartel Conduct (Immunity Policy). Under
this policy, immunity from ACCC prosecution is available to the first member of a
cartel to apply for immunity provided that, at the time of application, the ACCC
has not received written legal advice that it has sufficient evidence to commence
proceedings. Immunity is also subject to compliance with certain other conditions,
including that the applicant has not coerced others to participate, that they
provide full, frank and truthful disclosure and that they fully and expeditiously
cooperate with the ACCC.

For criminal contraventions, Annexure B to the Prosecutions Policy of the
Commonwealth deals specifically with immunity from prosecution in serious cartel
offences. This is essentially in the same terms as the ACCC's Immunity Policy.

The ACCC is responsible for granting immunity from civil enforcement proceedings,
and the Commonwealth Director of Public Prosecutions (CDPP) is responsible for
granting immunity from criminal proceedings (although the ACCC recommends to
the CDPP whether immunity should be granted). As a matter of practice, applicants
will need to apply for both civil and criminal leniency at the same time.

Exclusionary provisions

Exclusionary provisions (or “collective boycotts"”) are contracts, arrangements

or understandings between competitors which have the purpose of preventing,
restricting or limiting the supply of goods or services to a particular person or
group, or have the purpose of preventing, restricting or limiting the acquisition

of goods or services from a particular person or group. It is sufficient that at least
two of the parties to the contract, arrangement or understanding are competitive
with each other in relation to the goods or services that are the subject of the
restriction, not necessarily all of them. Further, it is not necessary that the party
who has dealings with the target of the boycott be one of the competitors.
Exclusionary provisions (other than secondary boycotts) are prohibited outright by
the CCA, regardless of their impact on competition.

There are defences to the prohibition on exclusionary provisions for joint ventures
and exceptions for certain “vertical” arrangements, notably exclusive dealing.
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Secondary boycotts

The CCA prohibits two persons acting in concert from hindering or preventing

a third person trading with a fourth person (the Target) where the purpose or
likely effect of the conduct is to cause a substantial lessening of competition in
any market in which the Target is involved. Trade unions engaging in boycotts are
specifically addressed in Part IV of the CCA.

Resale price maintenance

Suppliers of goods or services in Australia are prohibited from specifying a
minimum resale price, and may not withhold supply on the basis that the reseller
has refused to comply with a specified minimum resale price.

Resale price maintenance is per se unlawful - that is, it is not necessary to establish
that it has the purpose or effect of substantially lessening competition. It is,
however, permissible for a supplier to specify a maximum price for resale, so long
as this does not amount to a de facto actual price at which the reseller must sell. It
is also permissible for a supplier to issue a recommended resale price provided that
the price is a recommendation only and there is no obligation to comply.

The ACCC can authorise conduct that would otherwise breach this provision of the
Act. In order to grant authorisation, the ACCC must be satisfied that the public
benefit of the conduct outweighs any competitive deterrent.

Misuse of market power

The CCA prohibits corporations with “a substantial degree of power in a market”
from “taking advantage” of that power in that or any other market for the purpose
of eliminating or substantially damaging a competitor, preventing market entry, or
deterring or preventing a person from engaging in competitive conduct in that or
any other market (Prohibited Purposes).

Establishing one of the Prohibited Purposes is a fundamental element of
determining whether or not a corporation has misused its market power. The
Prohibited Purpose need not be the only motivating purpose to constitute a
breach. It is sufficient if it is a substantial or operative purpose behind the conduct,
despite the existence of other valid and lawful purposes or reasons. In the absence
of subjective evidence, the courts may infer the corporation’s purpose from its
conduct and from the relevant surrounding circumstances.
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There is no specified market share threshold that establishes market power. Market
power is generally understood as the ability to act free from the constraints of
competition, particularly in relation to price. However, absolute freedom from
competitive constraints is not required.

Predatory pricing

In addition to the general misuse of market power prohibition, there is also a
specific prohibition on predatory pricing by corporations with a substantial share
of a market. Under this prohibition, a corporation that has a “substantial share of
a market” must not supply, or offer to supply, goods or services for a "sustained
period” at a price that is “less than the relevant cost” of supplying the goods or
services for the purpose of:

— eliminating or substantially damaging a competitor in a market;
— preventing the entry of a person into a market; or

— deterring or preventing a person from engaging in competitive conduct in a
market.

The predatory pricing prohibition does not require evidence of intended
recoupment of losses for a contravention to be established. A corporation may
contravene the prohibition even if it cannot, and may not ever, be able to recoup
losses incurred in supplying the goods or services.

Price signalling
The CCA includes two provisions prohibiting the anti-competitive disclosure of

pricing and other information:

— aper se prohibition against the private disclosure of pricing information
between actual or potential competitors which are not made in the ordinary
course of business; and

— aprohibition against the non-private disclosure of pricing or other information if
the disclosure is made for the purpose of substantially lessening competition.

These prohibitions apply only to those classes of goods or services prescribed by
regulation. As at March 2016, the prohibitions only apply to the banking sector.
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Exclusive dealing (other than third line forcing)

Exclusive dealing occurs where a corporation supplies or offers to supply goods or
services (including at a particular price or with a discount or rebate) to a reseller
on the condition that it accepts some restriction on its ability to deal with those
goods or services or on its freedom to supply or acquire goods or services from
third parties. Exclusive dealing also occurs where a corporation acquires goods

or services (including at a particular price or with a discount or rebate) on the
condition that the supplier accepts some restriction as to who else it supplies.
Examples of exclusive dealing include:

— arestriction on the reseller acquiring competing products;

— arestriction on the reseller supplying the goods or services to particular
customers or in particular places; and

— arestriction on the supplier selling to other resellers.

Refusal to supply or acquire on the grounds that the other party has not agreed to
accept such conditions also constitutes exclusive dealing.

Exclusive dealing (other than third line forcing) is prohibited only if it has the
purpose, effect or likely effect of substantially lessening competition in a relevant
market.

Third line forcing

Third line forcing is a specific type of exclusive dealing under the CCA that is
prohibited per se.

Third line forcing occurs when a corporation supplies goods or services (including
at a particular price or with a discount or rebate) on the condition that the
purchaser acquires other goods or services directly or indirectly from a third party
or refuses to supply for the reason that the purchaser has not acquired or agreed
to acquire goods or services from a third party.

An exemption from the prohibition applies if the conduct involves related
companies. It is also possible to obtain statutory immunity for third line forcing
conduct by lodging a notification with the ACCC provided the public benefits of
the conduct outweigh any anti-competitive detriments.
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Mergers and acquisitions

The CCA prohibits the acquisition of shares or assets if that acquisition would have
the effect or likely effect, of substantially lessening competition in any market for
goods or services in Australia.

Notification of a proposed merger to the ACCC is a voluntary process and as
aresult there are no penalties for failing to notify a transaction to the ACCC.
However, if the parties do not notify a transaction, the ACCC can always initiate its
own review both pre- and post-completion and, if it considers appropriate, take
court proceedings to intervene in the transaction. The ACCC's Merger Guidelines
indicate that the ACCC will want to examine a merger where:

— the products of the merger parties are either substitutes or complements; and

— the merged firm will have a post-merger market share of greater than 20% in
the relevant market/s.

If the ACCC takes action and a transaction is found to be in breach of the CCA,
pecuniary penalties may be imposed. The ACCC can apply to the court for
injunctions to prevent anti-competitive mergers taking place and for divestiture
orders if an anti-competitive merger has completed. Private parties cannot obtain
injunctions to prevent an anti-competitive merger from taking place but can seek
damages and other remedies for any loss or damage sustained as a result of the
merger, as well as divestiture orders.

The CCA requires a non-exhaustive list of merger factors to be taken into account
in assessing whether a merger would be likely to substantially lessen competition
in a market. These include:

— the actual and potential level of competition in the market;
— the height of barriers to entry to the market;

— the level of concentration in the market;

— the degree of countervailing power in the market;

— the likelihood that the acquisition would result in the acquirer being able to
significantly and sustainably increase prices or profit margins;

— the extent to which substitutes are or are likely to be available in the market;

— the characteristics of the market, including growth, innovation and product
differentiation;
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— the likelihood that the acquisition would result in the removal from the market
of a vigorous and effective competitor; and

— the nature and extent of vertical integration in the market.

The CCA also prohibits certain acquisitions which occur outside Australia that have
anti-competitive effects within Australia.

There are three types of voluntary notification to the ACCC of a proposed merger -
informal clearance, formal clearance and authorisation.

Informal clearance

Informal merger clearance is by far the most common option and is encouraged
by the ACCC. Under this process, the ACCC can provide a statement to the effect
that it "does not propose to intervene” in a proposed merger. The ACCC's Merger
Review Process Guidelines provide guidance on ACCC processes for informal
merger reviews.

Formal clearance

An application can be made to the ACCC for formal clearance and if granted, this
provides the merger parties with legal protection from court action. However,
while the formal merger clearance process was introduced in 2007, it has never
been used.

Authorisation

Under the CCA, the Australian Competition Tribunal has the power to authorise a
merger if it is satisfied that the merger would result in such a benefit to the public
such that it should be allowed to take place. The authorisation process is time
consuming and public, and is not commonly used in practice. It only tends to be
used where there are competition concerns with a proposed merger, such as where
the ACCC has opposed an acquisition following an informal merger review.

Exceptions

The CCA provides a number of exceptions to certain (but not all) of the prohibitions
in the CCA against cartel and other anti-competitive conduct. These include:

— acontract of employment insofar as the contract relates to the remuneration,
conditions of employment, hours of work or working conditions of employees;

— restraint of trade clauses for employees or independent contractors;
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— aprovision in a contract for the sale of a business or shares that is solely for the
protection of the purchaser in respect of the goodwill of the business; and

— certain aspects of intellectual property licences.

Authorisations and notifications

In certain cases, a corporation may apply to the ACCC for an authorisation on
proposed conduct which would otherwise breach certain prohibitions against anti-
competitive conduct in the CCA. The ACCC may grant authorisation and thereby
immunity for the conduct where the benefit to the public outweighs the anti-
competitive detriment.

In addition, immunity may be obtained through an ACCC notification process for
exclusive dealing conduct, as well as certain forms of collective bargaining conduct.

Immunity is not available for conduct involving the misuse of market power.

Detection and investigation

The ACCC uses a range of detection and investigation tools and methods to enforce
the CCA. These include:

— requesting information voluntarily from parties who might have relevant
information about a possible contravention of the CCA;

— statutory notices requiring the production of documents and information, or
for persons to attend for examination, under section 155 of the CCA. Failure to
comply with a section 155 notice is an offence;

— the power to enter premises to search for and seize evidence pursuant to a
search warrant issued by a Magistrate; and

— surveillance and telecommunications interception powers in relation to serious
cartel conduct.

Co-operation policy

In addition to the Immunity Policy, the ACCC also has a co-operation policy for
enforcement matters that applies to alleged contraventions of the CCA and ACL.
There are incentives provided for co-operation, such as joint submissions to the
Court in relation to penalty, pre-litigation settlements or complete or partial
immunity from action by the ACCC. Each case is assessed according to its own
facts and circumstances and the requirements set out in the policy. These include
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providing evidence of a contravention of which the ACCC is otherwise not aware or
has insufficient evidence to commence proceedings, fully co-operating with any
investigation and making full and frank disclosure.

In determining the appropriate penalty, the ACCC will take into account the value
and level of co-operation as well as the nature and seriousness of the conduct.
However, notwithstanding any agreement on penalty between the ACCC and

the contravening party, it is the role and responsibility of the Federal Court to
determine the appropriate penalty that should be ordered and the ACCC and
private parties can only make a recommendation as to the appropriate penalty.

The Co-operation Policy does not provide any protection against private actions.

Liability and penalties

The ACCC has become increasingly vigilant (and successful) in enforcing the laws
against anti-competitive conduct.

A breach of the civil prohibitions against anti-competitive conduct in the CCA may
lead to the following maximum penalties per breach:

—  for corporations, other than in relation to secondary boycotts, up to
A$10 million per breach or three times the value of the benefit received
from the anti-competitive conduct or, if the value of the benefit cannot be
determined, 10% of annual group turnover in the preceding 12 months;

— in the case of secondary boycotts up to A$750,000; and
—  forindividuals, up to A$500,000.

Serious cartel conduct can be referred by the ACCC to the Commonwealth Director
of Public Prosecutions (CDPP) for criminal prosecution.

The maximum criminal penalties for criminal cartel offences for individuals are
imprisonment for a term of 10 years and/or a fine of 2,000 penalty units (currently
A$360,000). The maximum criminal penalties for corporations are the same as the
penalties for a breach of the civil prohibitions listed above.

A corporation (including its related bodies corporate) is prohibited from
indemnifying its directors, officers or employees against any liability to pay

a pecuniary penalty and for any legal costs incurred in defending or resisting
proceedings in which the individual is found liable to pay a pecuniary penalty.
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The ACCC can also seek a range of other remedial orders including injunctions,
declarations, compensatory orders and orders disqualifying a person who has
contravened or has been involved in a contravention of the CCA from managing
corporations.

Private actions (including class actions) may be brought against corporations and
individuals who have contravened the CCA seeking damages, other compensation,
injunctions and other remedial orders.

Extraterritorial application

The prohibitions against anti-competitive conduct in the CCA apply to conduct
engaged in outside Australia by a company incorporated or “carrying on business”
in Australia, or by an Australian entity or person ordinarily resident within
Australia. If the anti-competitive conduct involves exclusive dealing or resale price
maintenance, a less strict territorial nexus applies: those prohibitions apply to any
person outside Australia provided that the person supplies the goods or services to
persons within Australia.

Access regimes

Part IlIA of the CCA establishes a legal regime to facilitate third party access to
services of certain facilities that are considered critical to competition in related
markets.

Part IlIA, known as the National Access Regime, sets out a number of mechanisms
by which access can be obtained to essential facilities including:

— declaration and arbitration;
— access undertakings; and
— certification of effective State-access regimes.

The matters that must be established before any service is “declared” are complex,

and require consideration of factors which include:

— whether it would be uneconomical for anyone to develop another facility to
provide the service;

— whether the facility or service is of national significance having regard to its size
and/or its importance to interstate or international trade; and

— whether access would promote a material increase in competition in at least one
other market, and would not be contrary to the public interest.
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Part llIA is not limited to any particular set of industries. The types of services
that may be covered by Part IlIA are typically provided by facilities such as railway
tracks, airport facilities and sewage pipelines.

There is a separate access regime for telecommunications set out in Part XIC of the
CCA. This complements the regime for regulating anti-competitive conduct in the
telecommunications industry which is set out in Part XIB of the Act. Part XIB gives
the ACCC additional powers to require the filing of tariffs by carriers, to impose
record-keeping requirements and to give a “competition notice” stating that
certain conduct by a carrier contravenes the CCA.

Australian consumer law

The main consumer protection laws, as well as prohibitions against unfair
commercial practices, are found in the ACL.

In many cases, the ACL provides protections to all individuals and businesses,
where the relevant conduct is in trade or commerce. However, some provisions

of the ACL provide protection only to a defined class of consumer or consumer
transactions. The definition of consumer or consumer transaction varies in the ACL
according to the context.

Prohibitions against misleading conduct

The ACL contains a broad prohibition against misleading or deceptive conduct in
trade or commerce.

Section 18 of the ACL prohibits a person or corporation engaging, in trade

or commerce, in misleading or deceptive conduct or conduct that is likely to
mislead or deceive. This prohibition is of very wide application and applies to
misrepresentations made in the course of private negotiations and contracts (such
as in connection with the sale of a business) as well as to misrepresentations made
to the public (such as in advertisements). It is not possible to exclude liability under
section 18 by contract.

Civil penalties and criminal sanctions do not apply to a breach of section 18
because of its wide scope. However, a breach of the section can lead to other
remedies including injunctions, orders for damages and compensatory orders.

The ACL also contains specific prohibitions against certain types of false or
misleading conduct which are subject to both civil and criminal penalties, including:
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— making false or misleading representations about a range of matters in connection
with the supply of goods or services, including with respect to:

»  price;

» standard, quality or grade;

» country of origin;

» performance characteristics, uses, or approval;

» testimonials;

» the requirement to pay for a contractual right that a consumer already has; and
» warranties, guarantees, rights or remedies;

— engaging in misleading conduct as to the nature of goods or services;

— making false or misleading representations in relation to land or employment.

Prohibitions against unconscionable conduct

Under the ACL, a person must not engage in unconscionable conduct in connection
with the supply or acquisition of goods or services. Unconscionable conduct is
generally understood to mean conduct that is contrary to good conscience. It is
something more than mere unfairness or unreasonableness. The courts will consider a
variety of factors when determining whether a person has engaged in unconscionable
conduct. These factors include:

— the relative bargaining strength of the parties;

— whether the customer could understand the documentation used;

— the use of undue influence, pressure or unfair tactics by the supplier;
— the requirements of applicable industry codes;

— the willingness of the supplier to negotiate; and

— the extent to which the parties acted in good faith.

Consumer guarantees

The ACL imposes statutory consumer guarantees in relation to the supply of goods and
services to "consumers”. For the purpose of the consumer guarantees, a “consumer”

is someone who acquires goods or services that are priced at less than A$40,000. A
person is also a consumer if they acquire goods or services that are priced at more
than A$40,000, but they are “of a kind ordinarily acquired for personal, domestic or
household use or consumption”.
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The consumer guarantees do not apply to goods supplied for the purpose of re-
supply or use in manufacture.

In relation to goods, the consumer guarantees include that:

— they are of an acceptable quality. This means that they must be fit for all of the
purposes for which goods of that kind are commonly supplied, are acceptable in
appearance and finish, are free from defects, are safe and are durable;

— they comply with their description or conform to a sample or demonstration
model (where applicable);

— they are reasonably fit for a purpose that a consumer makes known to the
supplier or manufacturer, expressly or by implication;

— the supplier has the legal right to sell the goods to the consumer; and

— they are free from any security, charge or encumbrance that was not disclosed to
the consumer.

In relation to services, the guarantees include that:

— they are rendered with due care and skill;

— they are reasonably fit for a purpose that a consumer makes known to the
supplier, expressly or by implication; and

— they are provided to consumers within a reasonable time if the time is not
otherwise fixed or agreed.

The ACL provides for a variety of remedies in the event that consumer guarantees

are not met. If a failure to comply with a consumer guarantee is not a “major

failure” and can be remedied, the consumer can seek a repair, replacement or

refund from the supplier within a reasonable time. A "major failure” is a failure to

comply with a consumer guarantee where:

— areasonable consumer would not have purchased the goods had he or she been
aware of the failure;

— the goods are unsafe;
— the goods are substantially unfit for purpose; or

— the goods depart significantly from a specified description, sample or
demonstration model.

143



Doing Business in Australia

In these instances, and where a failure cannot be remedied, the consumer is
entitled to either recover compensation for any reduction in value or reject the
goods.

Where there has been a breach of the consumer guarantees, a consumer has a
statutory right to seek compensation for loss or damage suffered from either
the supplier or the "manufacturer” of the goods. Manufacturer is defined
broadly under the ACL and can include the importer of goods if the actual
manufacturer does not have a place of business in Australia.

Any clause that attempts to exclude or modify a consumer guarantee is void
under the ACL. The inclusion of void exclusion clauses in contracts is also likely
to amount to a false or misleading representation about consumer guarantees
under section 29 of the ACL.

Product safety

Any person who in trade or commerce, supplies consumer goods or product-
related services, is responsible for complying with the product safety
requirements set out in the ACL.

For the purposes of the product safety provisions, consumer goods are things
that are intended for or likely to be used for personal, domestic or household
use or consumption.

Product related services are services for or relating to the installation of
consumer goods, maintenance, repair or cleaning of consumer goods, assembly
of consumer goods, or delivery of consumer goods.

Under the ACL, the government can:

issue a safety warning notice in respect of a product;

impose an interim or permanent ban on a product;

impose mandatory safety standards; and

issue a compulsory recall notice that requires a supplier to recall a product.

There are mandatory product safety and/or information standards for a range
of products including children'’s toys, children’s nightwear, vehicle jacks, bicycle
helmets, sunglasses, cosmetic ingredient labelling and tobacco labelling. The
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ACL requlates recall (both voluntary and mandatory) of defective products

in certain circumstances. Suppliers are required to notify the ACCC within 48
hours of initiating a product recall or becoming aware that a consumer good or
product-related service supplied has, or may have, caused the death or serious
injury or illness of any person.

A consumer who suffers loss or damage as a result of defective goods may
issue proceedings seeking compensation from a manufacturer or can lodge a
complaint with the ACCC, which may take action on the consumer’s behalf.

The ACL provides for strict liability for loss or damage arising from defective
products. A product is defined as defective if its safety is not such as

persons generally are entitled to expect. This statutory liability applies to all
manufacturers as well as many importers and distributors of goods supplied in
Australia, and cannot be excluded by contract.

A supplier may be found guilty of a criminal offence if they fail to comply

with a ban, a mandatory safety standard, a compulsory recall notice or fails to
notify the minister within 48 hours of a recall or serious incident. The maximum
fine is up to A$220,000 for an individual or A$1.1 million for a body corporate.

Unfair contract terms

The ACL also provides for certain protections against unfair contract terms.
These protections currently apply to “standard form consumer contracts”. From
12 November 2016, the unfair contract terms protections will be extended to
standard form contracts with small businesses. To apply, one of the parties to
the contract must be a “small business” (defined as a business that employs
less than 20 people) and the upfront price payable under the contract must be
no more than A$300,000 or, if the contract is for a term of more than a year,
A$1 million.

Under the ACL an unfair contract term is void. A term will be unfair if it:

— causes a significant imbalance of the parties’ rights and obligations under
the contract;

— is not reasonably necessary to protect the legitimate interests of the party
advantaged by the term; and

— would cause detriment (including financial detriment) to a consumer if it
were relied on.
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The ACL exempts certain terms from these provisions, including terms that define
the subject matter of the contract or set the upfront price payable under the
contract.

Other prohibitions

The ACL provides for a range of other prohibitions against unfair practices, in
addition to those against misleading or unconscionable conduct.

Component pricing

The ACL prohibits component pricing, being the advertising of a price in its
component parts rather than as a single figure without prominently specifying the
single minimum price. The total minimum consideration payable for the goods or
services (including any tax, duty, fee, levy or other additional charge) should be
specified just as prominently as the most prominent component.

Consumers should be able to identify the total price of a good or service (including
any tax, duty, fee, levy or other additional charges) in a prominent way that is at
least as prominent as the most prominent component.

Bait advertising

The ACL prohibits the advertising of goods or services at a specified price if there
are reasonable grounds for believing that the trader will not have a reasonable
supply of those goods. This prohibition prevents a trader from advertising
products at an attractive price if there are reasonable grounds for it to believe that
those products will not be available in reasonable quantities and for a reasonable
period at that price.

Unsolicited supplies

Under the ACL, a person must not send unsolicited debit cards and credit cards,
or invoices in respect of unsolicited goods or services. Similarly, a person cannot
assert a right to payment for unauthorised directory entries or advertisements.

Referral selling

Referral selling occurs where consumers are induced to acquire goods or services
because of promises about rebates, commissions or other benefits in exchange for
introducing other consumers to the product. This type of selling is prohibited as
any rebate or benefit received will depend on a third party performing an action
that may never occur.
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Pyramid selling

Pyramid selling involves a scheme in which those who join the scheme are
induced to do so on the basis that they can subsequently earn payments for
inducing others to join the scheme. The ACL prohibits both the promotion of, and
participation in, pyramid schemes.

Consumer transactions

The ACL also regulates unsolicited consumer agreements, as well as lay-by
agreements.

Penalties and other remedies

As for contraventions of the CCA, the ACCC has a range of tools available to it to
investigate and enforce potential contraventions of the ACL. The ACCC has the
power to issue section 155 notices in relation to potential contraventions, as well as
substantiation notices requiring a person to provide documents and/or information
substantiating or supporting a claim or representation.

If the ACCC believes that there has been a contravention of the ACL, it can
commence court proceedings and for contraventions of many provisions, including
most of those referred to above, seek penalties of up to:

— A$11 million per contravention for corporations; and
— A$220,000 per contravention for individuals.

The ACCC can also seek a range of other remedies including injunctions,
declarations, adverse publicity orders, probation orders, disqualification of
individuals from managing corporations, redress on behalf of consumers,
community service and information disclosure orders.

The ACCC can also elect to resolve a matter administratively. In addition to
accepting court enforceable undertakings, it can also issue “on the spot”
infringement notices (with penalties of up to A$108,000 for a listed corporation,
A$10,800 for any other corporation, and A$2,160 for an individual) for
contraventions of certain ACL provisions.

Certain practices (such as making false representations about specific matters) may
also constitute criminal offences.

Private parties can bring court proceedings (including class actions) seeking
damages, injunctions, and other remedial orders such as corrective advertising.
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Miscellaneous legislation in relation to goods

There is also legislation in Australia regulating the packaging, labelling, ingredients,
marketing and sale of certain products and general weights and measures
regulations of which overseas suppliers need to be aware. The importation and
sale of products that are packaged and labelled overseas will often not be legally
acceptable in Australia without modification.

Australia is also a party to the Vienna Sales Convention which governs many
international sales of goods in which Australian parties are involved. Where the
Convention applies, it will prevail over any Australian legislation (including that
outlined above), which concerns the rights and obligations of the parties under the
contract, subject to contrary agreement by the parties.
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11. Labour laws

Overview of Australian employment law

In recent years, the laws governing Australian workplaces have undergone
material changes. In March 2006, the then conservative Federal Government
significantly amended the Workplace Relations Act 1996 (Cth). More recently,
the former Labor Federal Government replaced much of the legislation with the
Fair Work Act 2009 (Cth) (Fair Work Act).

The 2006 amendments signalled a shift away from collective bargaining over
minimum terms and conditions of employment (for instance, through unions)
to individual agreement-making. These amendments became known as "Work
Choices". Most significantly, the Work Choices amendments eliminated State
industrial relations systems for the vast majority of employees.

The Labor Government opted to work within the Federal system created by
Work Choices. However, a number of significant changes were introduced and
took effect on 1January 2010. The Fair Work Act has been subject to a number
of amendments since its introduction, most recently in 2015. However, none of
those amendments have lead to major changes in the underlying scheme.

Businesses looking to establish a presence in Australia should seek advice at
the time of establishment, in order to comply with the current industrial law
instruments.

Sources of employment law

In this Guide, we focus on employees who fall within the Federal system
referred to above. Employees who are employed by incorporated entities,
(whether Australian or foreign entities) that carry on trade or commerce in
Australia, are covered by the Federal system. Most State jurisdictions signed
an agreement in 2009 to refer their powers to the Commonwealth for the
purpose of creating a truly national industrial relations system. A small number
of employees who are employed, for example, by contractors or government
bodies in certain states, do not fall within the Federal system. For example,
in New South Wales (NSW), Queensland (QLD) and South Australia (SA) the
national system does not apply to most public sector employees or the local
government sector.

Australian employment laws are derived from a number of sources.
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Contracts of employment
Modern Awards

Modern Awards are quasi-statutory instruments which set out minimum
terms and conditions of employment for employees in certain industries
(e.g. retail, banking finance and insurance, or manufacturing) or occupations
(e.g. clerical and administrative staff, commercial travellers, and professional
engineers and scientists), over and above statutory minimums.

Enterprise Agreements

These are agreements which involve more than one employee and are
supported by Federal (and previously State) industrial relations legislation.
A majority of employees must agree to a collective/enterprise agreement
in order for it to become operative. These instruments may override pre-
existing awards.

Existing Australian Workplace Agreements (AWAS)
Individual written agreements between an employee and an employer which
set out terms and conditions of employment. From 28 March 2008, employers
and employees could not create, or vary, an AWA.

Existing Individual Transitional Employment Agreements (ITEAs)

There are special transitional agreements for employees that had AWAs in
place prior to March 2008.

State and Federal legislation and regulations
These instruments deal with a wide variety of subject matter. Some statutes
deal specifically with the regulation of employment and industrial relations.
Others indirectly affect the employment relationship. Despite Work Choices,
Federal-system employers who were, prior to 27 March 2006, covered by a
State award or State laws (dealing with defined subject areas), may continue
to be bound by parts of these instruments. This is because, in relation to
Federal-system employers, Work Choices, and later the Fair Work Act, has
preserved certain provisions in these instruments.

The accumulated case law of the common law courts

For example, the common law is the primary source for determining the
distinction between employment and independent contractor relationships.

The decisions of Federal and State industrial tribunals.
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Regulated and non-regulated employees

It is important when considering Australian employment law to distinguish
between two classes of employees.

Regulated employees

The first class consists of those employees who are covered by industrial
awards and collective workplace or enterprise agreements. These are generally
“blue-collar” employees in industries such as the mining, manufacturing or
agricultural, or "white-collar” employees working in sales, administration,
government, health, media and education, and also skilled tradespeople such

as professional engineers, information technology professionals working in

the IT industry, electricians and scientists. The terms and employment benefits
of these employees have traditionally been set by awards and/or collective
workplace/enterprise agreements achieved through the arbitration of disputes
by State and Federal industrial relations tribunals and also collective bargaining.
Failure to comply with these awards and industrial agreements may lead to
prosecution and civil penalties. An employer and employee cannot contract out
of the terms and conditions of employment contained in an award or collective
workplace agreement by entering into a private agreement (except, by entering
into a compliant AWA or ITEA, in the past or an individual flexibility agreement,
currently). However, an employer can supplement these minimum benefits by
agreeing to provide the employee with additional benefits.

Non-regulated employees

Non-regulated employees are not covered by awards or collective workplace
enterprise agreements. Non-regulated employees are usually senior managers,
executives and professionals (other than professional engineers, scientists or IT
professionals in the IT industry). Other than various minimum benefits and rights,
which are discussed below, and transitional instruments adopting prior State
laws, the rights and obligations of these employees are governed by privately
negotiated employment contracts. The Modern Awards system implemented by
the Labor Federal Government (effective 1January 2010) does not extend the
coverage of awards to classes of employees who were previously award free.
Additionally, where a Modern Award covers the employment of a particular
employee, the employee and employer can enter into a “high income guarantee”
arrangement whereby the award will not apply to the individual employee during
the valid operation of the guarantee.
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Terms and conditions of employment and legislative benefits

As a consequence of the Fair Work Act, a number of minimum standards (the
National Employment Standards or NES) were introduced into Federal legislation with
effect from 1January 2010. Although there are some exceptions, these standards
form minimum employment conditions for all Federal-system employees, regardless
of whether or not they are regulated or non-regulated employees. An employer
cannot “contract out” of these standards by entering into a private agreement
including an individual employment agreement. The National Employment Standards
are outlined in the following table.

(OICILERAIGITOM Employees must not be required to work beyond a maximum of 38
of work hours per week plus “reasonable” additional hours. If an employee
is not covered by a modern award or enterprise agreement, the
employer and employee may agree in writing to average these
hours over a specified period not longer than six months. If an
employee is covered by a modern award or enterprise agreement,
then averaging may only occur in accordance with that industrial
instrument. The NES do not limit the period over which hours

may be averaged under such an instrument. In determining

what are reasonable additional hours, a Court will review a
number of factors including the nature of the employment, the
employee's personal circumstances and the employer’s operational
requirements.

Requests Employees who are parents to, or who have responsibility

for flexible for the care of a child under school age (or a disabled child
working under 18), may request a change in their working arrangements
ELCUNEUCIUSI (including working on a part-time basis) to assist with the care

of a child. From 1July 2013, the right to request flexible working
arrangements was extended to employees who are carers, over
55 years, experiencing domestic violence (or providing care or
support to a family or household member experiencing domestic
violence) or have a disability. The NES do not limit the type of
changes which may be requested. The employer may only refuse a
request for a flexible working arrangement on reasonable business
grounds. Employees must have worked for the employer for at
least 12 months before making such a request, or must be long-
term casuals with an expectation of ongoing employment.
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Annual leave

Personal leave

Community
service leave

Long service
leave

Public holidays

Doing Business in Australia

20 days of paid annual leave per year (calculated pro-rata for part-
time employees). An additional week is available to shift workers
employed in a business in which shifts are continuously rostered
24 hours a day for seven days a week and are regularly rostered

to work those shifts and regularly work both Sundays and public
holidays.

Annual leave accumulates from year to year if not taken by an
employee, and accrues based on ordinary hours of work. Employers
may require an employee to take a period of paid annual leave, but
only if such requirement is reasonable.

Certain employees are able to “cash out” annual leave by mutual
agreement.

10 days of paid leave per year, which can be taken as sick or carer’s
leave, and can be accumulated. There is an additional two days

of unpaid carer’s leave available for unexpected emergencies.
Two further days of paid compassionate leave accrue where an
employee’s immediate family or household member contracts an
illness or sustains an injury that poses a serious threat to life or
dies.

Employers must allow their employees to take unpaid leave
for eligible community service activities, such as jury duty or
voluntary emergency management.

Long service leave entitlements under certain pre-reform
industrial instruments (e.g. collective workplace agreements) are
incorporated into and given effect under the NES. Generally, pre-
existing State and Territory long service leave legislation continues
to apply. There are different entitlements under the long service
leave legislation in each State and Territory.

Employees are entitled to be absent from work on a day or part-
day that is a public holiday in the place where the employee is
based for work purposes. An employer must pay a base rate of
pay for ordinary hours that would have been worked on that day.
There are eight days prescribed as public holidays under the NES.
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Redundancy Employers must pay redundancy benefits to employees who are
LEVELCILICIE terminated on the grounds of redundancy in accordance with a
MR CUILENLLIE scale which varies depending on the employee's period of service
with the employer.

Employers must give employees a minimum period of prior notice
in writing before terminating employment. This notice period
depends on the employee’s period of service.

CETCOIEIREEVT- I Up to 24 months of unpaid leave upon the birth or adoption of a
child. This applies to permanent full and part-time employees, and
certain eligible casuals who have worked for an employer for at
least 12 months.

Employees are entitled to return to their position following the
period of the leave or a position for which they are qualified and
capable of performing (even if a lesser salary) if their original
position has ceased to exist.

Where an employee seeks to extend their unpaid parental leave
beyond an original 12 month period, the employer must not
refuse the request unless the employer has given the employee a
reasonable opportunity to discuss the request.

Leave

Annual, personal and parental leave

Annual, personal and parental leave entitlements form part of the National
Employment Standards (listed in the above table). Eligible employees are currently
also entitled to paid parental and dad and partner pay which is government-
funded.

Long-service leave

Long service leave entitlements are principally dealt with under State legislation.
Depending on the relevant jurisdiction, the entitlement to take long service leave
accrues after 10 or 15 years of service with an employer and is generally calculated
on the basis of one month’s paid leave for every five years of employment.
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In some jurisdictions, employees who are entitled to commissions or bonuses may
be entitled to long-service leave paid at a rate which includes commissions or
bonuses. Long-service leave legislation in some States also includes rules regarding
counting service with related bodies corporate (for example, parent entities)

in other jurisdictions as service for the purposes of calculating long-service

leave. Pro-rated long-service leave is also generally paid out on termination of
employment after five years of service depending upon the nature of termination.

Public holidays

Employees are usually entitled to be absent from work without loss of pay on
the days of the year which are declared public holidays and gazetted by State or
Federal parliament.

Superannuation

Under the Superannuation Guarantee Scheme, all employers are required to
make minimum levels of superannuation contributions on behalf of each of their
employees.

Superannuation contributions must be made to a complying fund, and failure to do
so will attract a tax or charge. The scheme applies to all employees whether they
are full-time, part-time, casual or temporary employees.

Where employers fail to make contributions on behalf of employees they are

liable for a superannuation guarantee charge which is currently equal to 9.5% of an
employee’s earnings base (broadly, earnings of the employee in respect of ordinary
hours of work), up to a specified maximum contribution base (currently A$50,810
per quarter for the 2015/16 income year, and indexed annually). The amount used

for an employee’'s “earnings base” will be different depending upon the individual
circumstances of the employee.

The Federal Government has passed laws that will increase the superannuation
guarantee charge rate from 9% to 12% of ordinary time earnings from 1July 2013
on an incremental basis. From 1July 2014, the superannuation guarantee charge
increased to 9.5%. Under the current regime, the charge will remain at 9.5% until
1July 2021 at which time it will increase to 10%. Further increases of 0.5% per year
will ensue up until 2025.

Superannuation obligations are administered by the Australian Tax Office, and
form part of an employer's quarterly reporting obligations.
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Restraints of trade

An employer may, by agreement, bind an employee to a post-employment restraint of
trade. A restraint of trade will only be enforceable if the employer can establish that
the restraint is reasonably necessary to protect its “legitimate business interests”, is

in the publicinterest, and is not unduly injurious to the employee. These “legitimate
business interests” are confined to the employer's confidential information and

client relationships. Therefore, the “reasonableness” of a restraint will depend on the
degree to which the relevant employee had access to information and clients during
employment and the employee’s ability to exploit this access post-employment to the
detriment of the employer. New South Wales has legislation which helps “save” clauses
which may otherwise be judged as unreasonable.

Confidentiality

Confidentiality obligations are implied into all employment contracts.

An employer may also require an employee to undertake not to disclose (except where
required by law) certain information relating to trade secrets and information that is
confidential to the employer and comes into the employee's knowledge during and
because of his or her employment with the employer. These confidentiality obligations
generally continue after the employee's employment ends.

The courts will not protect the know-how and skill of an employee that is acquired as a
necessary consequence of the way the employee is employed or trained. An employee
is free to use this skill and know-how after the employment relationship has ended.

Termination of employment

Termination of employment is the most litigated area of employment law in Australia.
There is no concept of “employment at will" in Australia. Other than in cases of serious
and wilful misconduct justifying summary dismissal, Australian employment laws
impose minimum notice of termination provisions which apply to all Federal system
employees.

An employer who is considering terminating the employment of an employee of
medium to low-salary status should check the notice provisions in the contract of
employment, reconcile these provisions with the minimum standards in the relevant
award and under federal legislation, ensure that a fair procedure has been adopted
in accordance with unfair dismissal legislation, and ensure that the reasons for
termination are valid and do not breach anti-discrimination laws.
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Minimum notice requirements

Under the NES, an employer is required to provide a permanent employee with at
least the following minimum periods of notice of termination, or a payment in lieu of
notice of at least the amount of remuneration the employee would have received at
the employee's full rate of pay until the end of the minimum period of notice.

Employee's period of continuous service with the Period of notice
Employer

Not more than one year At least one week
More than one year, but not more than three years At least two weeks
More than three years, but not more than five years At least three weeks
More than five years At least four weeks

An employee is entitled to a further week of notice if the employee is over 45 years
old and has completed at least two years of continuous service with the employer at
the end of the day on which notice of termination is given.

If no period of notice has been agreed between the employee and employer, a Court
can imply an obligation that the employer provide a “reasonable” period of notice in
excess of the minimum requirements. Reasonable notice is not defined and requires
consideration of the circumstances of each termination, including the employee’s
seniority and length of service.

Contractual rights

Generally in Australia, employers and employees enter into written employment
contracts. The base instrument for every employment relationship is the
employment contract.

It is usual for an employment contract to provide that either party can terminate the
employment for any reason by simply giving the other party a specified period of
prior notice that the termination is to occur.

If an employer fails to give the appropriate period of notice, then the employee is
entitled to sue the employer for breach of the employment contract. Compensation
is generally (but not always) limited to the remuneration which the employee would
have received if the employee worked out the full notice period, less any amount
that the employee has received elsewhere.
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Awards and collective workplace agreements usually specify minimum notice
periods for the employees they cover. It is also an implied right in every employment
contract that one party can terminate the employment without giving notice if the
other party seriously breaches the terms of the contract.

An employer has the right to summarily dismiss an employee if the employee is guilty
of serious misconduct. Fraud, dishonesty, assault, repeated and wilful disregard of
the employer's directions, and gross negligence are examples of serious misconduct.
Unsatisfactory performance and minor breaches of the employer’s policies usually do
not amount to serious misconduct.

Legislative rights

State and Federal parliaments have enacted legislation which regulates an employer’s
right to terminate employment.

Fair procedure

Certain employees can challenge the termination of their employment under Federal
and State unfair dismissal laws, which generally require that an employer does not
terminate an employee's employment in circumstances where the termination would
be “harsh, unjust or unreasonable”.

Under the Fair Work Act, an employee who is engaged by an employer with less than
15 employees is eligible to lodge an unfair dismissal claim after completing 12 months
service. An employee who is engaged by an employer with 15 or more employees

is eligible to lodge an unfair dismissal claim after completing six months service.

The "Small Business Fair Dismissal Code"” must be complied with by small-business
employers (employers with less than 15 employees).

Certain categories of employees are not protected from “unfair dismissal” under the
Fair Work Act and are not eligible to lodge unfair dismissal claims. These categories
of employees include (for example):

— employees who are paid more than the “high income threshold” and who are not
covered by award-derived conditions;

- employees who have not completed the minimum employment period (which is
six months for employees employed by employers with more than 15 employees
and 12 months for employees of Small Business Employers with less than
15 employees);

-~ fixed-term employees, short-term or casual employees; and
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- employees whose employment has been terminated because of “genuine
redundancy”.

Termination on unlawful grounds

The Fair Work Act and State anti-discrimination legislation also specifically prohibit

termination of employment for various reasons, including:

— temporary absence from work because of illness or injury;

—  trade union membership or non-membership;

—  race, colour, sex, sexual preference, transsexuality, age, physical or mental
disability, marital status, family responsibilities, pregnancy, religion, political
opinion, national extraction or social origin;

—  absence from work during maternity or parental leave; and

— the filing of a complaint or participation in proceedings against an employer
involving an alleged violation of laws or regulations, or recourse to competent
administrative authorities.

These restrictions apply to all employees, irrespective of their income or award
coverage.

Termination of employment on any of the above grounds is unlawful and the
employee may seek reinstatement and/or compensation. Penalties may also be
awarded against the employer.

Redundancy

An employee is entitled to additional severance payments if his or her employment is
terminated because of redundancy under the NES.

Under Australian law an employee's position is considered to be redundant where:

— the employer has made a definite decision that it no longer requires the job the
employee has been doing to be done by anyone;

— the decision is not due to the ordinary turnover of labour;
— the decision leads to the termination of the employee’s employment;

— the termination of the employee is not on account of any personal act or default
on the part of the employee.

Redundancy benefits are usually calculated by reference to an employee’s length
of service, up to a capped amount. Bona fide redundancy payments are subject to
favourable tax treatment.
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Federal legislation (and some industrial instruments) contain procedural
requirements which must be complied with before a termination on the ground of
redundancy can take effect.

Further, Federal unfair dismissal laws impose additional criteria relating to
“genuine redundancy”. Under the Federal unfair dismissal laws, a dismissal is a case
of genuine redundancy if the employer has complied with applicable consultation
obligations in a modern award or enterprise agreement. A dismissal is not a case of
genuine redundancy if it would have been reasonable in all the circumstances for
the person to be redeployed with the employer or an associated entity.

Record-keeping requirements

Under the industrial relations legislation in most Australian jurisdictions, employers
are required to maintain certain records in relation to their employees, including
records detailing remuneration paid, hours worked, leave entitlements, and records
relating to other conditions of employment.

Anti-discrimination law

At the present time there are numerous Acts of Parliament throughout Australia
which deal with anti-discrimination laws. They set out various prohibitions on
discrimination and harassment, possible defences and various penalties and
remedies which may apply. Anti-discrimination legislation also establishes

boards or tribunals to investigate and deal with complaints of discrimination (for
example, the Federal Human Rights and Equal Opportunity Commission (HREOC)).
Federal system employees have access to remedies under State and Federal anti-
discrimination legislation.

Many discrimination laws have direct and indirect application to the employment
relationship and in respect of termination of employment, through redundancy or
otherwise.

Prohibited grounds for discrimination include:
- age;
—  race, colour, descent, national or ethnic origin and immigration;

- sex, sexual characteristics, marital status, family responsibility, pregnancy and
breastfeeding;

—  sexual preference or activity;
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— transgender status, gender identity and interest status;
- religion, political opinion, and trade union activity;

—  criminal record;

—  physical features;

—  physical or mental disability, intellectual or psychiatric disability, medical record,
HIV/AIDS status; and

—  parental status or family or carer responsibilities.

Generally, this legislation draws a distinction between two types of discrimination,
direct and indirect discrimination. Direct discrimination occurs when a person with
one of the relevant characteristics is treated less favourably than a person without
the characteristic would be treated in the same or similar circumstances. Indirect
discrimination occurs when an employer attempts to impose an unreasonable
condition on the receipt of a benefit or employment opportunity and the impact
of this condition is that a disproportionate number of persons of one class are
unable to comply with the condition. A person who lodges a complaint does not
need to establish that the alleged discriminator intended to discriminate.

Harassment (sexual harassment and other forms of harassment) are specifically
dealt with in State and Territory anti-discrimination legislation. Harassment

is conduct which a reasonable person would find offensive, intimidating or
humiliating.

Under State and Federal anti-discrimination legislation, discrimination or
harassment which is committed by an employee is deemed also to have been
engaged in by the employer (that is, the employer is vicariously liable for the
employee’s conduct), unless certain defences can be established. Under Federal
anti-discrimination legislation, to avoid liability, an employer must show that it
took all reasonable steps to prevent its employees from performing and engaging
in unlawful discrimination.

The defences are similar under most State and Territory legislation. For example,
under NSW anti-discrimination legislation, the primary defence is that the
employer did not authorise the employee to engage in unlawful discrimination. An
employer will be taken to have authorised unlawful conduct if the employer was
aware of the conduct and failed to take effective action to prevent or stop the
conduct.
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Both State and Federal anti-discrimination laws effectively impose duties on

an employer to take positive steps to protect its employees from unlawful
discrimination and harassment. At a minimum, to comply with anti-discrimination
legislation, an employer must prepare, distribute and properly administer an anti-
discrimination and harassment policy which provides employees with an avenue to
lodge a complaint, and a procedure for the investigation of the complaint.

In a number of jurisdictions, anti-discrimination legislation also imposes a positive
duty to make "reasonable adjustments” to a job for employees or job candidates
with a disability.

If a complaint is made to an employer or its management and the employer fails to
take obvious steps to prevent unlawful conduct, such as speaking to the person(s)
concerned and educating staff regarding appropriate workplace behaviour, the
employer is likely to be liable for unlawful conduct engaged in by its employees.

Work health and safety law

In addition to an employer's common law duties of care, work health and safety
legislation in each State and Territory imposes broad general obligations, including
obligations to:

— ensure, so far as reasonably practicable, the health, safety and welfare of all
persons performing work for the employer (including employees, labour hire
workers and contractors); and

— ensure, so far as reasonably practicable, that persons other than workers are
not exposed to risks to their health or safety arising from the employer’s
business activities.

At the time of writing, all Australian States and Territories (except Victoria and
Western Australia) have introduced uniform work health and safety legislation.
Work health and safety legislation imposes strict liability obligations. Strict liability
means that persons who have obligations under the legislation are strictly liable
for offences if they fail to comply with their obligations.

Work health and safety legislation also imposes personal obligations on the

officers (including directors and senior managers) of a company or organisation
which carries on business activities, to exercise due diligence to ensure that the
company or organisation complies with its work health and safety obligations.
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The general obligations under work health and safety legislation are broad and
onerous, but employers and organisations must also be aware of and comply
with work health and safety obligations which are prescribed by or given effect
through:

— occupational health and safety regulations;

— industry specific regulations;

—  codes of practice;

— court decisions;

— safety alerts, notices and directions issued by regulatory authorities; and
— Australian Standards.

The focus of the legislation is not accidents but risks. There is no need for an
accident or injury to occur in order for an offence to be established. There simply
needs to be a risk to health and safety. An obvious example is risks which arise
when an employer allows an employee to use an inadequately guarded piece of
machinery, irrespective of whether the employee ultimately injures himself or
herself.

Workers compensation

Legislation in each State requires employers to take out and maintain workers
compensation insurance in respect of their employees and certain categories of
contractors (who are deemed to be "workers"). Workers compensation legislation
provides compensation for workers who suffer illnesses and injuries which arise out
of or in the course of their employment.

Workers compensation legislation includes strict liability provisions. This

means that a worker who suffers a work related injury or illness is entitled

to compensation, and the employer of the worker is strictly liable to pay
compensation. It does not matter whether the worker or the employer is at fault.

Employers who fail to take out and maintain appropriate workers compensation
insurance polices are liable for offences.
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Anti-bullying

Since 1January 2014, a worker who is subject to the Fair Work Act applies (which
does not include a person who is not employed by constitutional corporations) as
the right to lodge a “workplace bullying” complaint with the Fair Work Commission
if the worker reasonably believes he or she has been bullied at work.

Bullying is defined as repeated unreasonable behaviour by an individual or group
of individuals towards a worker which creates a risk to health and safety.

While the Fair Work Commission has the power to conciliate bullying claims and
make orders, the Commission cannot award compensation to an applicant worker.

Reasonable management action carried out by an employer in a reasonable manner
is excluded from the workplace bullying provisions in the Fair Work Act.

The Commission’s powers to make anti-bullying orders are limited to where a
worker has been bullied “at work” and there is a risk that the worker will continue
to be bullied at work. It is unlikely that the Commission can make orders if a worker
is no longer employed, as there will not be a risk that the worker will continue to
be bullied "at work".

Trade unions

State and Federal industrial relations legislation regulates the internal operations
of trade unions and provides for a system of registration of unions. This legislation
tends to be quite intrusive in the administration of trade union affairs, including
the use of union funds and election of office holders. Each trade union also has

its own detailed set of rules which, among other things, specifies the eligibility
requirements for employees to become members. These rules are regulated by
statute.
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Industrial disputes and negotiation of collective agreements

Industrial disputes are also heavily reqgulated by Federal legislation. The Federal
legislation in particular sets out a framework for taking protected industrial action
in the course of workplace bargaining, and recourse for employers in circumstances
where industrial action is not protected. Under the Fair Work Act, a secret ballot
must be taken and an application must be made to Fair Work Australia to conduct
such a ballot. Fair Work Australia is able to refuse the application if the applicant
has not genuinely tried to reach agreement or is engaging in pattern bargaining.
To approve the action, 50% of eligible voters must vote and more than 50% of the
votes cast must approve of the action. Industrial action cannot be taken before the
nominal expiry date of a relevant collective agreement.

Under the Fair Work Act, parties who are negotiating an enterprise agreement must
bargain in good faith. This involves participating in meetings at reasonable times,
providing relevant information, responding to proposals in a timely fashion, giving
genuine consideration to the needs of other parties, and refraining from capricious
or unfair conduct.
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12. Visa and immigration requirements

General

All foreign nationals who travel to Australia require a valid visa for entry. There are
a variety of visas available to suit the particular circumstances of the entrant.

Each visa has specific criteria which must be fulfilled by the visa applicant before
it can be granted by the Department of Immigration and Border Protection (DIBP).
Depending on the visa type, applications can be made in Australia with the DIBP or
made overseas online or with an Australian Mission.

It is the responsibility of all employers to ensure that any potential employee
holds, or is eligible to hold, a valid visa with appropriate work rights. Failure to do
so may result in civil, criminal and/or administrative sanctions.

Temporary residence visas

Tourist visas

Tourist visas are appropriate for foreign nationals who wish to enter Australia for
holiday or recreation purposes or for undertaking a maximum of three months'
study.

Tourist visas are typically granted for a stay of between three and 12 months.
Depending on the visa type and the applicant's nationality, tourist visa
applications can be lodged online or in person at the local DIBP office.

Employment is strictly prohibited on this visa and some visa holders may be
precluded from applying for a subsequent visa while in Australia.

Temporary business visas (short stay)

The Business Electronic Travel Authority (Business ETA) is an electronic visa
designed to facilitate travel by foreign nationals of countries who, on the basis

of statistical data, have shown to be genuine business visitors and are unlikely

to overstay or contravene their visas. These countries include, Austria, Belgium,
Canada, France, Germany, Ireland, Japan, Malaysia, Singapore, Sweden, the United
Kingdom and the United States. The Business ETA is designed for business visitors
who wish to undertake business activities such as attending conferences, seminars,
business meetings, negotiating contracts or training sessions.
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The Business ETA allows multiple trips to Australia and is valid for use for a period
of 12 months. Visa holders may enter Australia and stay for a maximum of three
months on each occasion (with no limit on the number of entries that may be
made). Work of any kind on this visa is prohibited.

The Subclass 651 eVisitor Visa (651 visa) is also an electronic visa with the same
effect and operation as the Business ETA. The holder of this visa may enter
Australia for a maximum of three months on each occasion during the 12 month life
of the visa. This visa allows for business activities only, employment of any kind

is prohibited. This visa is available to most European countries, including Austria,
Belgium, France, Germany, Ireland, Italy, Luxembourg, Netherlands, Sweden,
Switzerland and the United Kingdom.

The Subclass 600 visitor visa is for business travel to Australia for those passport
holders who are ineligible for a Business ETA or Subclass 651 eVisitor Visa. Validity
and duration is at the discretion of DIBP or the issuing Australian mission in the
applicant’s country of residence. Typically, the visa holder will be granted multiple
entries and the length of stay will depend on the applicant’s business requirements
in Australia. Work of any kind is once again not permitted.

Temporary work visa (short stay)

The Subclass 400 visa is a short stay work visa which will allow the employee

to work in Australia for typically 12 weeks. The visa does not require employer
sponsorship, however, supporting documents from the employer will be required
to verify the employee’s claims. The work to be undertaken must be skilled

and short-term in nature. The visa is valid for six months, usually with multiple
entries. A maximum stay of 12 weeks is normally permitted, though this is
negotiable depending on individual circumstances. Up to six months stay and work
authorisation may be obtained if there is a clear employment need.

Applications must be lodged outside Australia and the employee must be outside
Australia on visa grant. Certain passport holders may lodge online, for example,
citizens of Canada, France, Germany, HKSAR, Ireland, Japan, South Korea, Malaysia,
Singapore, United Kingdom and United States.

Long stay work visa

The Temporary Work (Skilled) visa (subclass 457) is a popular visa used by Australian
and overseas companies who wish to employ foreign nationals in Australia. A
subclass 457 visa is valid for up to four years and can be renewed an unlimited
number of times.
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The 457 visa application process is undertaken in three stages:

1.

The visa applicant's employer (sponsor) must apply to the DIBP for permission
to sponsor foreign nationals. This sponsor may be an Australian business or

an overseas business seeking to establish operations in Australia. In assessing
whether a business is a suitable sponsor, the DIBP will consider a number

of factors including whether the business is lawfully operating, its financial
viability and the training and professional development opportunities it
provides to local Australian staff. Companies which are approved by the DIBP to
sponsor 457 visa holders are usually also their employer, however, the employer
and sponsor may be different entities as long as they are "associated” so there
may be a parent or sister company relationship.

The position which will be filled by the 457 visa holder must meet both the
relevant market requirements in relation to salary and the minimum skills
threshold. That is:

» the applicant’s annual earnings must be equivalent to or greater than what is
being offered by the Australian labour market for the particular position and
location;

» the position must fall within one of the following four “skilled” groups of
occupations:
» managers
» professionals
» associate professionals, or
» skilled tradespeople.
The visa applicant is assessed as being suitably skilled and qualified for the

position and meets the requisite character, English language and health
requirements.

Companies which are approved to sponsor 457 visa holders are subject to certain
sponsorship obligations. The four main sponsorship obligations are:

to notify the DIBP within 28 days of the sponsored employee ceasing
employment;

to keep and provide certain records to DIBP in relation to sponsored employees;

for Australian sponsors, to ensure that they continue to meet the training
thresholds towards their Australian staff; and

to ensure that the cost of a sponsored employee's return travel is met.
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The DIBP undertakes regular monitoring of all companies it approves as business
sponsors in order to confirm that they are meeting their immigration obligations.
Sanctions for failing to meet these obligations include administrative action and/
or fines.

Student visas

Student visas are available to foreign nationals who wish to enter Australia in order
to undertake an approved course of study. A student-visa holder is permitted to
engage in up to 40 hours of employment per fortnight while their course is in
session and unlimited employment during session breaks. A student-visa holder
must continue to meet attendance and other specific course requirements to retain
their visa.

Training and research visas

Training and research visas are available to foreign nationals who wish to
undertake structured workplace-based training in Australia which is relevant to
their qualifications or experience. The purpose of this training must be to enhance
and develop the applicant’s skills and knowledge which they can then utilise

on their return to their country of residence. Training and research visas can be
granted for up to two years and permit both full and part-time employment.

Before an application for a training and research visa can be granted, the
Australian company providing the training must be granted approval by the DIBP
to sponsor the trainee. The company’s current training and employment record will
be assessed and it is essential that the employment opportunities for local staff
are not adversely affected by the grant of the training and research visa.

Permanent residence visas

Permanent residence visas are available through a number of schemes including
employment, independent skilled migration, business investment and trade, and
the applicant's relationship with an Australian citizen or permanent resident. Most
permanent residence visas provide full work and residence rights.

Applicants for employment related migration usually fall within the Employer
Nomination Scheme, discussed below.

Changes to the skilled migration scheme over the last few years have resulted in a
majority of applications in this category being placed in an indefinite processing
queue unless the occupation selected is in demand. As a result, the points-based
system of independent skilled migration (which does not require the sponsorship
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of an Australian employer) has decreased in attractiveness as a viable visa option
for many prospective applicants. In turn, this has lead to increased demand for the
Employer Nomination Scheme.

Employer Nomination Scheme
The Employer Nomination Scheme allows Australian businesses to sponsor skilled
foreign national employees for permanent residence.

The nominating company is required to demonstrate that it is lawfully operating and
provides training and professional development opportunities to local Australian
staff. It must offer the applicant either a permanent full-time position or a contract
of at least two years duration (which does not exclude the possibility of renewal).

The visa applicant's position must be deemed by DIBP to be skilled and it must fall
under one of four occupational categories:

1. Managers

2. Professionals

3. Associate professional, or

4. Skilled tradespeople.

A foreign national is eligible for this visa if they meet one of the following pathways:

PATHWAY 1 They have worked for their sponsoring employer while holding a subclass
457 visa for at least two years prior to application.

PATHWAY 2 They have undertaken a skills assessment with their industry body, have
met the Australian standards for their nominated occupation, and have demonstrated
that they have at least three years of work experience in that occupation. Exemptions
are offered to high income earners.

A permanent residence visa applicant must have suitable English language ability.
Applicants under Pathway 1 must achieve an International English Language Testing
System (IELTS) score of five in each of the four test components of reading, writing,
speaking and comprehension. Applicants under Pathway 2 must achieve an IELTS score
of six in each of the four test components. Exemptions apply to applicants holding a
passport from UK, Ireland, Canada, USA or New Zealand.

Visa applicants must also be under the age of 50 unless exempt.

Health and character checks are also required for the grant of this visa.
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13. Importing and exporting

Tariff protection

Australia is a member of the World Trade Organisation (WTO) which shapes many
aspects of Australia’s trade laws. Within the general framework of the WTO, the
Australian Government is seeking to expose Australian industry to increased
competition from imports. At the same time, the WTO is being used as a forum for
voicing Australian complaints on restrictive trade policies of other countries.

The WTO prohibits discrimination between Member States insofar as rates of duty
are concerned, although preferences which were in existence at the time the WTO
was formulated are permitted to continue. Australia maintains some preferential
policies, particularly in relation to products that are manufactured in nominated
developing countries.

Classification of goods and rates of duties

The applicable rates of duty for imported goods are specified in schedules to
the Customs Tariff Act 1995 (Cth). There can be variations in the rates of duty
between different tariff items and it is important to determine the correct
classification of goods.

Like many other countries, Australia classifies goods applying the Harmonized
Commodity Description and Coding System, commonly referred to as the
Harmonized System.

Tariff concession system

The main purpose of tariff barriers is to foster the development and expansion

of domestic industries, rather than to raise revenue. It follows that where there

is no domestic industry, the need to impose trade barriers in the form of customs
duties disappears. Australia’s Tariff Concession System permits duty-free entry

of imports in cases where there is no competitive domestic industry. Importers

of goods can apply for a Tariff Concession Order (TCO) under this system for
concessional rates of duty to be applied. Once a TCO has been granted for goods, it
will apply to all importers of the goods.

In order to obtain a TCO, it is necessary to establish that, on the day the application
was lodged, no substitutable goods were produced in Australia in the ordinary
course of business. Substitutable goods are Australian-produced goods that are
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put to a use that corresponds with a use to which the imported goods can be put.
Should this criterion be satisfied, it will be possible to obtain a TCO and to import
otherwise dutiable goods into Australia free of duty.

Certain goods are precluded from eligibility for TCOs, including foodstuffs,
clothing and passenger motor vehicles.

Customs valuation

The Australian valuation system is a self-assessment system under which it is the
responsibility of the importer to correctly value imports. Mistakes in valuation may
attract penalties.

The Australian legislation largely conforms with the terms of the WTO Agreement
on customs valuation. Imported goods are valued under one of nine different
methods of valuation. These valuation methods cannot be selected at will and
must be adopted in the sequence set out in the legislation. The first and most
common is the transaction-value method, being the price actually invoiced by the
supplier to the importer, subject to various adjustments. Alternative methods will
be used where the transaction-value method is inappropriate, for example where
goods are exported to Australia on consignment or where price is not determined
on an arm'’s-length basis.

Anti-dumping

Dumping occurs when an exporter sells goods to Australia at a price that is below
the “normal value” of the goods. The normal value will usually be the domestic
price of the goods in the country of export. The margin of dumping is usually

the amount by which that normal value exceeds the “export price” of the goods.
When this occurs, dumping duties can be imposed on those exports, provided it is
also shown that the dumped goods cause or threaten material injury to Australian
manufacturers of the same goods. If any dumping duties are imposed, they are
payable on importation by the importer.

The Anti-Dumping Commission (Commission) was established in July 2013 to
administer Australia's anti-dumping system in a more effective way. Since the
Commission's establishment, there has been a large increase in anti-dumping
related investigations.

The maximum amount of duty which can be imposed is the amount of the
"dumping margin”, being the difference between the normal value and the export
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price. Duty of less than the “dumping margin” may be imposed if the Commission
considers that the imposition of a lesser duty would be sufficient to remove the
injury being caused to the Australian industry. This is determined by reference to
the “non-injurious price”, being the minimum price necessary that the exported
goods could be sold in Australia without causing injury to the Australian industry.
Accordingly, in some cases, it may be possible to avoid the imposition of dumping
duties by the exporter undertaking to the Commission to export only at a non-
injurious price level.

The legislation also contemplates the imposition of a “countervailable subsidy”
if financial assistance (or income or price support) has been paid by a foreign
government that benefits an exporter, either directly or indirectly and which is
specific to an enterprise or industry or group of enterprises or industries.

If there are reasonable grounds for the publication of a dumping and/

or countervailing notice, the Commission will initiate an investigation. The
Commission has up to 155 days to investigate and report to the Minister (unless
the timeframe is extended by the Minister). The Minister generally has 30 days
to decide whether or not to accept the Commission's recommendations and final
report. Following the Minister's decision, measures may be imposed.

Certain decisions of the Minister relating to dumping and countervailing
investigations and inquiries may be reviewed by the Anti-Dumping Review Panel
(Review Panel). Upon conducting a review, the Review Panel will provide a report
containing recommendations to the Minister.

Decisions of the Minister after considering a report of the Review Panel will only
be appealable to the Federal Court.

Controls and requirements for particular types of imports

In addition to complying with usual customs clearance procedures, there may be
other regulatory obligations imposed on an importer wishing to bring an item into
Australia for Australian use. Some examples are below.

Importers will need a permit to import certain commodities into Australia such as
particular plant and animal and food products, weapons and other sensitive items.

Importers must apply trade descriptions to imported goods in accordance with the
prescribed requirements. There is also specific consumer law regulation of country
of origin representations.
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Specific labelling requirements apply to certain items, such as customer
telecommunications equipment and particular radio communications equipment.
The label displays that the equipment complies with the relevant standards.

Export controls

A permit is required to export from Australia controlled goods and technology.
The list of controlled items (the Defence Strategic Goods List) reflects the list
set by member countries to the Wassenaar Arrangement on Export Controls for
Conventional Arms and Dual Use Goods and Technologies.

In November 2012, Australia passed legislation for a permit system for intangible
transfers from within Australia to outside Australia of controlled subject-matter
(e.g. by email or allowing remote access). These laws fully commenced in April 2016.

Exports of some goods and other transactions connected with certain nations

or designated entities or individuals may be subject to United Nations Security
Council Sanctions or Australia’s autonomous sanctions regime. Sanctions extend to
imports, services and other activities.

There are also export permit and licensing requirements for other sensitive
subject-matter such as hazardous waste.

Industry development requirements

Overseas firms proposing to supply certain goods, information or services to
Federal, State/Territory or Local governments should be aware of the following
programs and government procurement requirements which have been
implemented to encourage the development of internationally competitive
activities in Australia, and which place obligations on overseas suppliers to
undertake certain activities.

Local job and industry preference plans

Some State Governments will apply local job preference policies to their
procurements. For example, the policy may allow a preferential evaluation
weighting to be applied to a tender that contains a certain level of small and
medium enterprises (SMEs) participation.
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Commonwealth procurement rules

Commonwealth Government procurement is primarily conducted under the
Commonwealth Procurement Rules which are issued under regulations. The rules
create a framework for Commonwealth Government officers to follow when
conducting procurement. The key principle behind the rules is to provide for value
for money, based on a comparative analysis of the costs and benefits and the
promotion of competition.

Under the rules, all potential suppliers to government must, subject to the rules, be
treated equitably based on their commercial, legal, technical and financial abilities.
They must not be discriminated against due to their size, degree of foreign
affiliation or ownership, location or the origin of their supplies.

There is also a requirement that officials should not apply procurement practices
that unfairly discriminate against SMEs so that they have an appropriate
opportunity to compete for business. SMEs are Australian or New Zealand entities
with fewer than 200 full-time equivalent employees. The Government's policy is
that agencies should source at least 10% of procurement by value from SMEs.

Defence supplies - Australian Industry Capability

The Australian Industry Capability (AIC) program has replaced the Australian
Industry Involvement (All) Program. Unlike the All Program, the AIC Program does
not support offsets.

Defence procurement policy requires AIC Plans for all contracts valued at

A$20 million or more, or where a specific industry requirement is sought. The AlC
Plan is to describe the cost-effective use of Australian industry in a contract, as
well as any work that the contractor is required to perform in-country that delivers
strategically important industry capabilities aligned to Australian Defence Force
capability.

Free trade agreements

Australia is party to a number of free trade agreements, including the following.

ANZCERTA and Government Procurement Agreement

The Australia-New Zealand Closer Economic Relations Trade Agreement (ANZCERTA)
is a comprehensive bilateral free trade agreement. It covers substantially all trans-

Tasman trade in goods, including agricultural products, and was the first to include
free trade in services.
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Australia and New Zealand have also agreed the Government Procurement
Agreement (GPA). The GPA is intended to enable Australian and New Zealand
suppliers to compete for government work on an equal and transparent basis and so
that Australian and New Zealand suppliers are treated as a single market of “local”
suppliers.

Australia-United States Free Trade Agreement

On 13 August 2004, the Australian Federal Parliament enacted legislation committing
to the Australia-United States Free Trade Agreement (AUSFTA). The AUSFTA entered
into force on 1January 2005.

The AUSFTA bans offsets and other local preferential arrangements for local content,
technology transfer or export performance. Under the AUSFTA, the parties have
agreed a principle of non-discrimination in government procurement (subject to
some exceptions). Under this principle, the covered government agencies for each
government are required to afford the suppliers, goods and services of the other
country the same treatment that applies to domestic suppliers. There are some
exceptions. Australia has reserved the right to maintain its Australian industry
involvement program (or its successor) for defence procurement and to continue
with procurement policies which assist SMEs. A similar non-discrimination principle is
contained in several of Australia's other FTAs. However, the AUSFTA was particularly
significant, as when it entered into force, it resulted in several updates to Australian
government procurement policies.

Thailand-Australia Free Trade Agreement

The Thailand-Australia Free Trade Agreement (TAFTA) entered into force on 1January
2005. Most tariffs have now been eliminated, with a phasing to zero or elimination of
the remaining tariffs by 2025.

Singapore-Australia Free Trade Agreement

The Singapore-Australia Free Trade Agreement (SAFTA) entered into force on
28 July 2008. SAFTA improves market access to services including education, the
environment, telecommunications and professional services.

ASEAN-Australia-New Zealand Free Trade Agreement

The ASEAN-Australia-New Zealand Free Trade Agreement (AANZFTA) was concluded
on 28 August 2008. Members of ASEAN are Brunei, Cambodia, Indonesia, Laos,
Malaysia, Myanmar (Burma), Philippines, Singapore, Thailand and Vietnam.
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AANZFTA provides for the progressive reduction or elimination of tariffs over

specified periods and the scheduling of market-access commitments for services

by each of the parties. The timetables for the reductions are different for each
signatory. AANFTA also provides for regional rules of origin.

Australia-Chile Free Trade Agreement

The Australia-Chile Free Trade Agreement (ACFTA) entered into force on 6 March
2009. ACFTA resulted in the immediate elimination of tariffs on 97% of goods
traded between Australia and Chile. Tariffs on all existing merchandise traded
between Australia and Chile will be eliminated by 2015.

Malaysia-Australia Free Trade Agreement

The Malaysia-Australia Free Trade Agreement (MAFTA) was signed on 22 May 2012.

MAFTA entered into force on 1January 2013.

Under MAFTA, Malaysia will eliminate tariffs on 97.6% of goods imported from
Australia from day one, rising to 99% in 2017. Australia eliminated all tariffs on
goods from Malaysia on day one.

Australia-US Defense Trade Cooperation Treaty

The Treaty between the Government of Australia and the Government of the
United States of America concerning Defense Trade Cooperation was signed on
5 September 2007. It entered into force on 16 May 2013.

The Treaty creates a framework for trade in eligible defence articles between
approved entities in Australia and the United States, known as the Approved
Community, without the need to apply for export licences.

Korea-Australia Free Trade Agreement

The Korea-Australia Free Trade Agreement (KAFTA) entered into force on
12 December 2014.

Under KAFTA, 84% of Australia's merchandise exports to Korea, by value, enter
duty free, rising to 99.8% when the KAFTA is fully implemented.

For Korean investment into Australia, KAFTA raised the screening threshold at
which private Korean investment in non-sensitive sectors is considered by the
Australian Foreign Investment Review Board (FIRB).
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Japan-Australia Economic Partnership Agreement

The Japan-Australia Economic Partnership Agreement (JAEPA) entered into force on
15 January 2015.

For exports from Australia, JAEPA provides reduction and removal of tariffs and
duty free quotas across a number of agricultural and dairy products. Additionally,
99.7% of Australia’s exports of resource, energy and manufacturing products will
enter Japan duty-free.

For imports to Australia, JAEPA provides cheaper import prices on a range of goods,
including cars, white goods and electronics.

JAEPA also provides market access benefits to several services areas including
educational, telecommunications and professional services.

For Japanese investment into Australia, JAEPA raised the screening threshold at
which private Japanese investment in non-sensitive sectors is considered by FIRB.

China-Australia Free Trade Agreement

Negotiations on the China-Australia Free Trade Agreement (ChAFTA) concluded on
17 November 2014. The ChAFTA entered into force on 20 December 2015.

ChAFTA will provide for removal of a number of tariffs on Australian exports to
China of food and agricultural, resources and energy, pharmaceutical and other
manufactured products. ChAFTA will also facilitate market access across a range of
service sectors.

For Chinese investment into Australia, ChAFTA will promote further growth of
Chinese investment into Australia, by raising the screening threshold at which
investments in non-sensitive sectors by private sector entities from China are
considered by FIRB.

Trans Pacific Partnership Agreement (TPP) Australia signed the TPP in February
2016 which, if implemented, will see the elimination of 98 per cent of tariffs among
the 12 member countries (Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico,
Peru, New Zealand, Singapore, the United States and Vietnam).
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Negotiations for further free trade agreements

Australia is negotiating a number of other free trade agreements, namely those set
out below.

Australia-Gulf Council Free Trade Agreement (AGCCFTA) negotiations with the Gulf
Cooperation Council commenced in July 2007 (the GCC comprises Bahrain, Kuwait,
Oman, Qatar, Saudi Arabia and the United Arab Emirates).

Australia and India launched negotiations to conclude a Comprehensive Economic
Cooperation Agreement in May 2011. The agreement would include coverage of
investment and trade in goods and services.

Australia and Indonesia agreed to commence negotiation of an Indonesia-Australia
Comprehensive Economic Partnership Agreement (IA-CEPA) in November 2010.
Negotiations commenced in September 2012.

The Pacific Agreement on Closer Economic Relations (PACER) Plus negotiations
offer an opportunity to help Pacific Islands Forum countries benefit from enhanced
regional trade and economic integration. Pacific Islands Forum Leaders launched
negotiations on PACER Plus at their fortieth meeting in August 2009. Participants
in the PACER Plus negotiations in addition to Australia are Cook Islands, Federated
States of Micronesia, Kiribati, Nauru, New Zealand, Niue, Palau, Papua New Guinea,
Republic of Marshall Islands, Samoa, Solomon Islands, Tonga, Tuvalu and Vanuatu.

The Regional Comprehensive Economic Partnership (RCEP) negotiations were
launched by leaders from ASEAN and ASEAN's FTA partners in Cambodia in
November 2012. RCEP is an ASEAN-centred proposal for a regional free trade area,
which would initially include the ten ASEAN member states and those countries
which have existing FTAs with ASEAN (Australia, China, India, Japan, Republic of
Korea and New Zealand). The RCEP will build on and expand AANZFTA.

Australia with the United States and the European Union, is leading negotiations
on a services-only free trade agreement known as the Trade in Services Agreement
(TiSA). Formal TiSA negotiations began in early 2013.
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Government incentive schemes for exporting

Governments at both the Federal and State/Territory levels aim to foster economic
growth and improve Australia's balance of payments position through assistance
to selected business enterprises. This may be provided by direct grants or loans,
concessions available under taxation legislation, through administrative, research
and educational assistance, through restrictions on competition and other
measures.

Export Market Development Grants

Through the Export Market Development Grants (EMDG) scheme, the Australian
Trade Commission provides an incentive to small and medium Australian exporters
of goods, services, industrial property rights and know-how that are substantially
of Australian origin.

Under the scheme, taxable cash grants are available to subsidise certain
expenditures incurred primarily for the purpose of creating or seeking
opportunities, or creating or increasing demand, for export sales of eligible goods,
services, industrial property rights or know-how.

Classes of eligible expenditure include overseas market research, certain overseas
transport costs, establishment and maintenance of overseas sales representatives,
advertisements (such as brochures) for overseas distribution, overseas promotions
such as trade fairs and exhibitions, costs involved in training overseas grants

in Australia, and costs related to quotations and tenders for overseas export
business.

Export insurance and finance

The Australian Trade Commission, through the Export Finance and Insurance
Corporation, provides insurance against commercial and political risks and
assistance with arranging financing for exports and related overseas transactions.
Commercial and political risks covered include bankruptcy of the buyer,
indemnification against non-payment of goods by the buyer which have been
accepted after the due date for payment, repudiation by the buyer under an
enforceable contract and political risk insurance.
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Manufacturing in Bond

The Government announced the introduction of the Manufacturing in Bond
program (MiB) in December 1997 in order to allow the manufacturing of goods in a
Customs-licensed warehouse using imported components on which duty has not
been paid. A firm with MiB approval will be able to import dutiable goods into a
licensed warehouse free of duty and sales tax. If the goods are later re-exported,
either in their original or manufactured form, no duty or sales tax liability is
incurred.
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14. Real Property and Environmental Law

Introduction to estates in land

An estate in (or title to) land describes the type and quality of interest which may
be held by a person in respect of that land.

In general, the most common estates in land are freehold estate and leasehold
estate. These are discussed below, as is the further development of freehold (and
in some cases, leasehold) estates in “strata title". In addition, recent case law in
Australia has enshrined the existence of "native title”, which describes certain
rights held by indigenous Australians in respect of traditional land and water.

Freehold estate

Freehold estate is the most unrestricted interest in land that is available.
A freehold estate is the most widely held interest in land, granting the freehold
owner an interest in land for an indeterminate period of time.

There are two primary forms of freehold estate, “fee simple” and "life estate”.

Fee simple

The most common form of freehold estate is an “estate in fee simple”. Ownership
of a freehold estate in fee simple is the most unrestricted form of ownership

that exists in Australia and comes as close as possible to absolute ownership;

that is, the grant of an estate of land in perpetuity, enabling the owner to enjoy
possession without interference from others. An owner of an estate in fee simple
is free to deal with that land as they choose, subject to complying with all relevant
legislation as to ownership and use. Where the owner is an individual (rather than a
body corporate), their fee simple estate will be transferred to an heir if the owner
dies without having prepared a will (that is, dies intestate).

Life estate

This form of freehold ownership entitles the owner to use and possess land for
his or her life. Ownership of the land reverts back to the person granting the right
(or his or her descendants, if applicable) at the death of the person to whom it is
given. The grant of this type of freehold estate is rare in Australia.
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Leasehold estate

Leasehold estate is an interest in land which entitles the holder (known as a tenant
or lessee) to exclusive occupation and use of the land for a limited period of time.
At the end of the term of the leasehold estate, the right to occupy and use the
leased estate or premises reverts to the owner of the freehold estate.

The leasehold estate is granted by virtue of a lease agreement entered into
between the owner of the underlying freehold title and the tenant. Subject
to complying with the terms of the lease, the tenant enjoys exclusive use and
occupation of the leased land for the term of the lease.

The lease confers an interest in land on the tenant, not merely a contractual right.
This entitles the tenant to rights granted to those with interests in land; perhaps
most importantly, the right to specific performance as a remedy for default, not
merely damages.

The majority of leasehold estates in Australia are of partial interests in a building,
such as the right to occupy certain premises in a retail centre, commercial office
building or on an industrial estate. These are discussed further in the section
“Leases and Licences to Occupy”, below.

Federal, State and Local Governments, and other public authorities or bodies
created by statute, also lease parcels of land in their ownership to third parties.
Often, the land subject to this type of leased estate is considered to be special or
strategic in some way, such that the authorities consider it prudent to ensure that
the land can revert back to them at the end of the term of the lease. An example in
this category is land which surrounds strategic defence positions, Australian icons
or the country's airports, harbours and ports.

Strata Title

In Australia, a category of legal estate in land has evolved to effectively manage
community living issues. Generally known as “strata title", “unit title" or "lot", it

is commonly found in apartments, condominiums, home units, townhouses and
other group housing arrangements. It is also used to regulate ownership of partial

estates in some commercial buildings and industrial estates.

Each State has its own legislation regulating some type of strata title system.
Each State takes a slightly different approach, however, generally upon strata
subdivision of a building or parcel of land (called a “strata scheme”), a freehold
strata title conferred under the Torrens Title System can be freely transferred
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in the same manner as freehold estate in fee simple. Each owner in a strata
scheme is a member of an owners’ corporation, which has powers, authorities,
duties and functions imposed upon it in relation to the control, management and
administration of common property. A strata scheme also adopts a list of by-laws
(through adopting the statutory list of by-laws which can be adapted to suit the
strata scheme) which govern how each owner may use his or her property.

Strata estate in leasehold

In addition to these categories, New South Wales also permits strata schemes

to be created on certain leasehold land under the Strata Schemes (Leasehold
Development) Act 1986 (NSW). Some different considerations apply in
considering whether leasehold land is suitable for conversion to strata estates in
leasehold.

Native Title

A further type of title in Australia is Native Title. Native Title is the term used to
describe certain rights held by indigenous Australians in respect of traditional land
and water. First recognised by Australia's High Court in the 1992 decision of Mabo
v State of Queensland No 2, it was held that the Meriam People (of whom the
claimant was a member) held native title to certain land that survived European
settlement, subject to the sovereignty of the Crown.

This case prompted the Australian Government to pass new Commonwealth
legislation, the Native Title Act 1993 (Cth), which took effect from 1January 1994.
Each State subsequently enacted their own legislation in various forms, governing
the validity of land dealings affecting native title and establishing a process for
native title claims.

Though still a developing area of law, the following are some recognised principles
which apply in relation to native title claims:

— Native title can only exist in relation to land or water where the claimant
group has and maintains a traditional connection with the land, and where the
Government has not granted any inconsistent rights.

— Native title therefore cannot exist in relation to freehold land or in certain
land leased from the Government for commercial premises or in respect of
which exclusive possession has been granted. In these cases, the Government
is deemed to have granted rights which are inconsistent with, and effectively
extinguish, a native title claim.
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— Native title interests are most likely to affect investments in vacant land or
mining interests, especially where the investment relies on a government grant
or sale.

A register of native title interests is kept. Searches may be obtained from relevant
courts and the National Native Title Tribunal to establish whether a parcel of land
is subject to a native title claim or interest. If a native title claim exists or has been
registered over land, an investor will have to follow procedural requirements under
the native title legislation and negotiate agreements with the claimants or native
title holders, such as access sharing arrangements or payment of compensation.

Native title generally is not an issue of concern where an investor is purchasing
urban real estate interests. These interests are almost invariably comprised of
freehold land, and native title cannot exist in relation to freehold land.

Torrens Title: Title by registration

Most land in Australia is subject to a system of conveyancing called the Torrens
System. The fundamental premise of the Torrens Title System is a prioritisation of
interests in a parcel of land by chronology of registration, not execution. In other
words, it is a system of title by registration. Upon registration, the registered
proprietor holds its interest subject to prior registered interests, but free from any
interest which is not so registered.

State guaranteed title: Administration

Land for which title is recorded in the Torrens Title System is known as Torrens
Land. Once registered, the registered proprietor's interest in Torrens Land
generally cannot be overturned or challenged. In Australia, this concept is known
as indefeasibility of title. There are some limited statutory exceptions, such as
fraud, misdescription of boundaries and short-term leases (or leasehold interests
generally in Victoria). However, in principle, Torrens Title is guaranteed by the
State.

Each State has its own central registry kept by a government authority (Titles
Office). While there are differences in the administration of each Titles Office, they
share the same fundamental principles of the Torrens Title System, primarily that
title or ownership is determined by the act of registration at the Titles Office. As
such, under the Torrens Title System, the holder of an unregistered interest has an
equitable interest only in the land, and will lose priority to subsequently registered
interests.
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To enjoy the protection of indefeasibility of title, transfers of land, easements,
mortgages, covenants and similar interests must be registered at the relevant
Titles Office. On the sale of Torrens Land, a prescribed form of transfer of land,
signed by the seller and by or on behalf of the buyer, will be registered at the
relevant Titles Office. Certain leases are also required to be registered in some
States. These interests are recorded on the certificate of title to the relevant

property.

Interests in land recorded in the Torrens Title system

In Australia, there are several other recognised interests in land which should be
registered on the title to the applicable land and incidentally, recorded in the
Torrens Title System.

Mortgages

As is common worldwide, a mortgage is typically created in favour of a party
(often a financial institution, but also any third-party lender) to secure payment
of aloan or other financial arrangement.

When land is purchased with funds obtained from an institutional lender, the
lender usually will attend completion and take responsibility for registering the
transfer of the land as well as the mortgage granted to them by the buyer, and
then (in those jurisdictions which still issue paper titles) will hold the duplicate
certificate of title to the land for safe-keeping. This provides the lender with
comfort that its consent must always be granted to the registration of any
other interest in that parcel of land.

Easements

Easements generally create a right to use land or particular parts of it, rather
than a right to occupy that land. There are many different forms of easement,
which generally grant rights to third parties (often an adjoining land owner,

a local authority or utilities provider). Commonly registered to procure the
delivery of services (electricity, water and sewerage) to or across one piece of
land to another, easements can also grant other rights, such as a right of way
enabling third parties (with or without vehicles, depending on the terms) to
cross a parcel of land.
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Covenants

Similar to easements, covenants generally require an owner to use, or prevent
that owner from using, all or part of their land in a particular way. For instance, a
restrictive covenant may prevent an owner from building over a particular part of
its land, so that services laid under that land may continue to be freely accessed
by the authority who laid them. Similarly, a restrictive covenant may be recorded
on title which restricts the type of dwelling or building materials that can be used
on that parcel of land. Such a covenant is commonly found when a parcel of land is
subdivided into several residential or industrial lots as part of a new development.

Likewise, a positive covenant may require an owner to do certain things, such as
to ensure that a shared driveway is maintained, or that underground tanks are
regularly checked and maintained.

Leases

While a lease is the grant of an interest in land, each State takes a different
approach as to whether and when a lease is required to be registered at the Titles
Office. Further details are set out in the section “Leases and Licences to Occupy”,
below.

Non-Torrens land: Commonwealth, Crown and Old System
land

The vast majority of land in Australia is Torrens Land. It would be rare to find land
in a central business district of any city which is not recorded in the Torrens Title
System. However, some areas of land have not yet been converted to Torrens land,
the main categories of which are the following:

COMMONWEALTH LAND Land owned by the Commonwealth of Australia (that is
Federal, rather than State ownership). Depending on the use of the Commonwealth
land, it may be leased by the Commonwealth to third parties.

CROWN LAND Land owned by a particular State or Territory. Depending on the use
of the Crown land, it may be leased by the Crown to third parties.

OLD SYSTEM LAND Land which has been the subject of a Crown Grant by the State
and for which title is evidenced by deed following the practice of old English land
law prior to 1886. The deeds to Old System land are also recorded at the Titles
Offices in the General Registry of Deeds. However, title under this deeds system is
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not guaranteed by the State and therefore does not have the protection of being
indefeasible.

With few exceptions, the majority of remaining Old System land is rural land

or land which has been rarely transferred or dealt with and therefore has not
undergone the conversion procedure to Torrens land. The conversion process,
through a procedure of applications and public notices, involves determining

the boundaries of the parcel of land and investigating the Old System Title's
documentation to ensure that the current owner has an unchallenged right to own
the land.

Leases and licences to occupy

In Australia, arrangements between landlords and tenants are primarily governed
by lease and licence documentation. These documents, especially those used by
institutional landlords, contain detailed provisions which regulate the relationship
between the landlord and the tenant.

There is also an overlay of rights and obligations which are created by statute, as
well as by the common law.

RETAIL LEASES Most States have enacted retail lease legislation, to enshrine
certain statutory protections upon retail tenants who are considered to have
little or no bargaining power against institutional landlords.

COMMON LAW Common law implies certain covenants into leases, whether

or not they are expressly stated in the lease. Commonly, leases are drafted to
incorporate these implied covenants, however the covenants are also enshrined in
property or conveyancing legislation in most States.

CONSUMER PROTECTION Consumer protection legislation, including protection
against misleading conduct or misrepresentations.

WORKPLACE HEALTH AND SAFETY Both landlords and tenants are subject to
workplace health and safety legislation governing the provision of a safe place
of work. Primarily this affects the landlord through its capacity as owner of the
building premises, and the tenant through its capacity as employer, or person in
“control” of the workplace.
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Leases

Unlike a simple contractual arrangement, leases in Australia bestow upon the
tenant a legal interest in land, as well as granting contractual rights against the
landlord. The grant of a lease gives the tenant the exclusive right to occupy and to
use the leased area, which (except to the extent agreed in the lease) overrides the
landlord's rights as owner.

Being an interest in land, the tenant’s redress against a landlord’s default includes
the right to seek specific performance as well as damages.

There are two primary categories of leasehold estate.

FIXED TERM The most common form of leasehold for commercial leases, a fixed-
term lease is for a defined period of time, after which it lapses. For a fixed-term
lease to be enforceable, the start date and end date of the lease must be known
(or at least able to be determined) before it commences.

As with any leasehold estate, the premises or property that is the subject of the
leasehold estate should be clearly defined or able to be clearly defined, and there
should also be sufficient certainty about the terms of the lease.

PERIODIC A tenancy known as a periodic tenancy is created when a lease is
granted on a weekly, monthly or yearly basis. Generally, such a lease can be ended
by either the owner (landlord) or the occupant (tenant) giving the agreed period of
notice.

Many fixed-term leases are converted to periodic tenancies once they reach their
end date, in circumstances where the occupant continues to remain in the premises
with the owner’s consent. In most commercial leases, the term of a periodic
tenancy created in these circumstances will be month to month.

In addition to fixed-term and periodic tenancies, there are two further categories
of leasehold interest:

— tenancy at will, which is for an indefinite period of time and may be terminated
by either party at any time; and

— tenancy at sufferance, which arises by implication of law and is most commonly
created where a tenant remains in possession after the expiry of a lease without
the landlord's consent or dissent (for example if the lease does not contain any
provision for holding over).

In both cases, acceptance of rent by the owner will convert the tenancy to a
periodic tenancy.
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Commercial leases

Commercial leases are commonly net leases, that is, the tenant pays an agreed rent
(subject to increase on agreed terms) as well as a contribution to the landlord’s
operating expenses for the building. The proportion of the tenant’s contribution to
operating expenses generally is calculated by reference to the proportion (expressed as
a percentage) the lettable area of the tenant's premises bears to the total lettable area
of the building.

Sometimes, the rent agreed with a tenant comprises a notional amount for operating
expenses, based on the operating expenses that were payable by the landlord in a
given base year. In these cases, the tenant's contribution to a proportion of operating
expenses is limited to any increases in actual operating expenses payable in a lease year
above those which were paid in the base year.

The term of a commercial lease for an office premises is usually between five and 10
years, with or without rights to extend. For industrial premises, the term may be longer
especially if the industrial premises were purpose-built.

For major retail leases, such as those to anchor supermarket or department store
tenants, lease terms significantly exceed 10 years and generally include a series of
rights to extend, sometimes to a total of 40 years.

Retail leases

The States treat retail leases to smaller tenants differently to commercial leases, based
on an assumption that retail landlords and retail tenants have very unequal bargaining
power. Each State and Territory has enacted retail lease legislation.

The retail lease legislation differs between States, including as to what falls within

the category of a “retail lease” in that jurisdiction. One of the primary criticisms made
by both national landlords and national tenants of the retail lease legislation in force

in Australia is its lack of harmonisation. To date, the States have not been able to
collectively address these issues, leaving landlords and tenants in the position of having
to comply with different regimes throughout Australia's various States and Territories.

All States and Territories share the common objective of legislating to ensure that retail
tenants are entitled to certain minimum conditions which override any provision to the
contrary in a lease. Some States are similar in their treatment of large retail tenancies
(1000 sgm or greater), rendering them outside the classification of a “retail lease” and
therefore unable to rely on the legislative protection granted to smaller tenancies.
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Registration

In certain circumstances it is necessary (or at least prudent) to register leases
on the title to the property, to ensure that the tenant who has been granted an
interest in the land via the lease also enjoys the protection of indefeasibility of
title.

The criteria for registration varies between the States. As a guide to best practice:

— New South Wales, Queensland, Northern Territory, Tasmania and Australian
Capital Territory — when the duration of the lease (including any options for
renewal) exceeds three years the lease should be registered. (Noting that NSW
legislation actually requires the landlord (owner) to execute a lease in a form
suitable for registration where the term (including options) exceeds three years);

— South Australia — when the duration of the lease (including any options for
renewal) exceeds one year the lease should be registered;

— Western Australia - when the duration of the lease (including any options for
renewal) exceeds five years the lease should be registered; and

— Victoria - it is not necessary to register leases for any term to a tenant in actual
possession given the breadth of the exception to indefeasibility.

Licences

Occupancy or other use rights are sometimes granted by licence, rather than lease.
Alicence is a contractual arrangement between the licensor (the grantor) and

the licensee (the person with the benefit of the grant). Unlike a lease, it does not
bestow an interest in land, meaning that remedies for breaches of the licence are
limited to damages.

Institutional land owners generally prefer that certain rights are granted to its
building occupants by way of separate licence, rather than in their premises lease,
for instance, car park use rights, storage space use rights, and access to and joint
use of non-leased areas for telecommunications equipment.

Often, a licence is the most appropriate form of occupancy right because the
particular licensed areas are not exclusively occupied or used by the tenant,

and therefore cannot be the subject of a lease which grants an interest in land
bestowing exclusive occupation rights to the tenant. As such, for multi-tenanted
commercial office buildings, it is quite common for the owner to grant a lease and
one or more licences to its occupants.
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Because they do not bestow interests in land, licences are not registrable under the
Torrens Title system.

Duties

Previously, a significant cost imposed on a tenant when entering into a lease was
lease duty. Lease duty was calculated on the estimated rent payable for the term of
the lease, and on any statutory outgoings to which the tenant was liable through its
contribution to building operating expenses. The particular rates of lease duty varied
significantly between States. However, all States and Territories have now abolished
lease duty on commercial leases with some exceptions. For example:

— in the Australian Capital Territory the grant of a lease with a term greater than
30 years including any renewal options are liable to duty at conveyance rates; and

— inall jurisdictions, duty will be charged on the grant of a lease for which any
consideration other than rent reserved is paid or agreed to be paid, either in
respect of the lease or the acquisition of certain rights or interests pertaining to
the underlying land (for example where an up front “premium” is paid for the
grant of the lease).

Green Building credentials

The Commonwealth Government has launched a Commercial Building Disclosure
(CBD) program to focus on improving the energy efficiency of Australia’s large office
buildings.

From 1 November 2011, under the Commonwealth Government's Building Energy
Efficiency Disclosure Act 2010 (Cth) a constitutional corporation who wishes to
sell, lease or sublease office space of 2,000 square metres or more net lettable area
is required to disclose an up-to-date Building Energy Efficiency Certificate (BEEC).
A BEEC must include:

— a NABERS Energy star rating for the building; and

— anassessment of tenancy lighting in the area of the building that is being sold or
leased.

In June 2016, the Commonwealth Government announced a move to lower the
mandatory disclosure threshold on commercial office buildings from 2,000 square
metres to 1,000 square metres, effective from 1July 2017. This means that a
constitutional corporation who wishes to sell, lease or sublease office space of
1,000 square metres or more after 1 July 2017 will need to obtain a BEEC.
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BEECs are valid for 12 months and must be publicly accessible on the online Building
Energy Efficiency Register. Certain exceptions and exemptions apply.

The National Australian Built Environment Rating System (NABERS) is administered
by the NSW Government, but available nationwide. The focus of NABERS is on the
operation of existing buildings, and can be used for the whole building or specific
tenancies. It has separate tools to assess energy use (called "NABERS Energy”,

the most commonly used NABERS rating tool), water use, waste and indoor
environment quality. While initially developed for office buildings, NABERS has also
developed rating tools for residential houses, hotels and retail buildings. NABERS is
also developing tools for schools, hospitals and transport.

The NABERS Energy rating benchmarks the actual operational energy use of
existing commercial office buildings, measuring the energy use per m? of net
lettable area. Each building is awarded from one star (for poor performance) to

six stars (for exceptional performance) depending on the energy efficiency and
greenhouse performance of the rated space. Data must be collected for a period of
12 months before an assessment can be made.

The Green Star Rating system is a system developed by the Green Building Council
of Australia. It is also widely used in Australia and is typically used to assess the
sustainability of the building design (as opposed to actual operational energy use)
for a new building. It considers nine criteria, including energy, emissions, transport,
water, materials and indoor environment quality.

The Property Council of Australia (Australia's national organisation of building
owners and managers) will only award a new office building “Grade A" or
"Premium” status if the building obtains certain ratings under both Green Star
and NABERS Office Energy. The "Grade A" or "Premium Grade" status is important
for encouraging tenants concerned about their own energy consumption to lease
space.

In addition, Federal and some State governments have set minimum rating
standards for buildings owned or leased by government agencies. A summary of
these requirements for office buildings is set out in the table below.
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NABERS Energy for Offices
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NABERS Water
for Offices

NABERS Energy
for Data Centres

Commonwealth
(for office spaces
over 2000m?)

4.5 stars for new buildings,
new leases and major
refurbishments

New South Wales
(for office spaces
over 2000m?)

4.5 stars for leased/owned
offices by 2017

New buildings and fitouts to
be designed to reach at least
4.5 stars (from 2015)

4 stars for
leased/owned
and new
buildings where
cost-effective

4.5 stars for
infrastructure and
IT equipment by
2017

Australian Capital

4.5 stars (Base Building Rating)

Territory for new leases
4.5 stars (Tenancy Rating) for
new fitout in leased offices
Victoria 4.5 stars (Base Building Rating)

for new buildings

4 stars (Base Building Rating)
for existing buildings

5 stars (Tenancy Rating) for
new fitout in leased offices

South Australia

5 stars (Base Building Rating)
for new buildings

Preference for 4.5 star existing
buildings (Base Building
Rating) for leased offices

Policy in
development

Western Australia
(for office spaces
over 1000m?)

4.5 stars (Base Building Rating
/ Whole Building Rating) for
new buildings

3.5 stars (Base Building Rating)
for new leases in existing
buildings

4.5 stars (Tenancy Rating)
for new fitout for leases in
existing buildings

4 stars (Tenancy Rating) for
existing tenancies
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Government NABERS Energy for Offices NABERS Water NABERS Energy

for Offices for Data Centres

Northern Territory 5 stars (Base Building Rating)
(for office spaces for new buildings

2
over 1000m?) 4.5 stars (Base Building Rating)

for existing buildings

Queensland 4.5 stars for new buildings,
(for office spaces new leases and major

over 2000m?) refurbishments

Tasmania None

Source: NSW Government, NABERS Fact Sheet 2: How is NABERS being used?
(September 2014), NABERS www.nabers.gov.au (accessed 22 August 2016)

Note: In addition to the above Energy Ratings, there are also ratings for water,
waste and environment, with different take-up levels across the states.

Smoking prohibition

Smoking in public places, including office buildings, has been banned by
Parliament.

Environment and land-use planning

Traditionally, land use planning and environmental matters have been the
jurisdiction of State and Local governments (except where directly regulated
by international treaty arrangements ratified by Australia). In recent years, the
Federal Government has been increasingly involved in environmental matters
- especially in the area of climate change and renewable energy - although the
Federal Government is in the process of devolving the regulation of some of its
planning powers to the States.
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Planning

State governments and local councils primarily control the development and use
of land throughout Australia, through a combination of legislation and planning
policies and instruments. The regulatory framework differs from State to State,
and from council to council.

Councils generally regulate, assess and approve the majority of developments
within their local government boundaries, with the following two exceptions:

— Projects of regional or State significance or major developments and
infrastructure projects can fall within the jurisdiction of the particular State
government. In most States, certain projects, categories of projects or
development sites are designated as State significant projects by various
planning instruments or by declaration of the relevant Minister for Planning.
Projects that fall within these categories will be assessed by the relevant
Planning Department within the State government and be approved by the
relevant Minister for Planning or a special panel or commission established to
assess and approve such State significant projects. Different assessment and
approval requirements will apply to those projects assessed at the State level,
compared to smaller developments assessed and approved at the local level.

— Projects that may have an impact on matters of national environmental
significance, such as world heritage items, may require referral to the
Commonwealth Department of the Environment as part of the State or regional-
based assessment process.

At a State level, environmental planning policies establish broad guidelines

and requirements for projects within certain categories of development or
within certain areas of the State which are considered to be of state or regional
significance. These state environmental planning policies may:

— suspend the operation of local planning laws for those particular projects;

— provide guidelines for councils in conducting assessments of those projects, or
provide for referral of projects to the particular State government; or

— confer council's functions as an approval authority to regional bodies for
approval or for the imposition of conditions in addition to those conditions
imposed by the Local Council.
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At a local level, local environmental plans designate zones for all land under a
council's jurisdiction (for example residential, commercial, industrial and the

like, with further divisions within each category), and then prescribe the types

of development that will be permitted or prohibited within each zone. Where
development is permitted, the local environmental plans also determine the type
of approval required. Generally, very little development is permitted without some
type of consent. Some councils have also implemented development control plans
which contain further guidelines for development in particular zones.

State significant projects and other projects which are likely to have a significant
environmental impact may require an Environmental Impact Statement (EIS). An EIS
is a detailed technical document, often requiring input from a variety of experts.
Depending on the nature of the project, these may include engineers, quantity
surveyors, planners, ecologists, geologists, traffic management experts and the
like. The preparation of an EIS often involves consultations with the relevant

local council, relevant State government departments, stakeholders and the local
community.

Carrying out any development without first obtaining the required consents is a
criminal offence, and can result in the imposition of substantial penalties against
not only the companies involved but also their individual directors.

Use and consents

Development consent: construction certificate

As well as obtaining consent to the proposed development, consent must also
be obtained before any building works may commence. Again, the requirements
vary from State to State and from council to council, but common to all is the
requirement for detailed construction (and in some cases, landscaping) plans and
specifications to be submitted to council (or a private certifier in some cases) for
consideration. Once approved, the council (or private certifier) will issue consent
documents - usually one giving general development approval, and the second
permitting the commencement of construction in accordance with the approved
plans. These will contain the conditions that must be met when carrying out the
works.
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These consents are also required for works undertaken in existing buildings
including office towers, such as works to partition separate tenancies, to refurbish
services to the building, or to refurbish parts of the building in general. Generally,
the property manager for a particular building will manage this process for an
institutional landlord, as the process can be quite time consuming and often the
property manager’s relationship with particular officers at the council will assist in
getting the proposals considered within a reasonable timeframe.

Occupancy certificate

Once obtained, building works must be completed in accordance with the consent
documents and the conditions imposed by them. When this has been achieved, the
council (or private certifier, in some cases) will issue an occupation certificate which
enables the building or areas of new works to be occupied and used.

Essential services certificates

Annual certification of essential services is also a requirement in all States. Annual
essential services certificates are designed as a means of ensuring that the building
is safe, particularly in relation to fire safety issues. Again, the property manager
for a particular building will generally ensure that the annual certifications are kept
current.

Licences and permits

Depending on the nature of the use of the property, other annual licences may
have to be obtained. For example, if a business uses hazardous materials or stores
large quantities of fuel for use in back-up generators and the like, it must obtain
and comply with a licence in relation to the storage, use and transportation of
those materials.

Often, such licences or permits relate to the business operated by a tenant from
the building, not the building itself. Accordingly, a building owner generally will, as
a condition of the grant of a tenant's lease, oblige the tenant to obtain and comply
with all licences required for its use and occupation of the premises.
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Workplace health and safety

In Australia, owners, managers and lessors of commercial properties have specific
and strict liability obligations to ensure workplace heath and safety (WHS).

Each Australian State is responsible for its own legislation in relation to workplace
health and safety. In 2011 and 2012, most of the States and Territories undertook a
process of national harmonisation of their state based legislation based on a model
WHS Act developed nationally. However, Victoria and Western Australia have not
enacted harmonised legislation.

The WHS legislation currently in place across the various States and Territories is
generally comprised of:

— ageneral duty to ensure that a premises used as a workplace does not place a
person's health and safety at risk; and

— specific obligations to identify and eliminate (or control) WHS risks which may
be present at a premises, such as the presence of asbestos or conditions making
a manufacturing or industrial plant dangerous.

Throughout Australia, compliance with WHS legislation is taken very seriously, and
significant penalties (for example, fines and imprisonment) can be imposed for
breaching WHS legislation, especially where serious injury or death has occurred.
Critically, it is not only the company which may be liable, but also its directors and
managers.

In determining liability, the Courts will seek to apportion blame to those who had
control over events which caused the WHS risk. Therefore, it can be impossible

for owners of commercial properties to contract out of these obligations (such as
through a lease or a property management contract) when the WHS risk arises as a
result of the building's own design and plant.

Accordingly, it is increasingly common for owners of commercial premises to
implement additional measures that seek to identify and eliminate (or control)

the WHS risk at their premises. Typically, this is achieved by preparing a WHS Plan,
which includes a requirement that regular risk assessments are completed on those
areas of the building which remain under the owner's control.
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Environmental law

Environmental issues know no boundaries. Whether operating in the utilities,
resources, manufacturing or waste management sectors or providing a portfolio
of commercial properties for lease, most commercial uses of land in Australia are
subject to the operation of a growing body of environmental law, violation of
which may attract criminal and civil penalties.

State legislation and agencies

Through State-based legislation and environmental protection agencies (EPAs),
each State regulates and manages systems for pollution control, contamination,
hazardous materials, waste disposal and biodiversity protection.

While the States take different approaches in some areas regarding environmental
matters, environmental laws share many common elements:

POLLUTION CONTROL

All States regulate the discharge of pollutants into the air, land and water. EPAs
and other regulatory agencies generally require polluting industries and activities
to obtain licenses, which establish limits on permitted discharge quantities for
specific pollutants.

HAZARDOUS MATERIALS

Most States regulate the storage, use and transportation of hazardous materials
and waste. Generally, any enterprise which generates, transports or treats waste
requires a permit, as do operators of waste landfills.

State environment laws are actively enforced and the penalties imposed on
offenders are influenced by the circumstances in which a violation occurred,
including the intention of the offender and the severity of the harm caused to
the environment. These penalties may be significant, especially where the harm
is found to have been intentionally caused. Such penalties can exceed A$5 million
in worst cases, and include imprisonment for individuals. Company directors and
managers can be held directly liable for pollution offences committed by their
corporation.
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Contaminated land

Each State in Australia has its own regime regulating the notification, clean-up
and remediation of contaminated land. The regimes differ from State to State,
but generally, each jurisdiction uses a definition of contamination similar to

"a condition of land or water where any chemical substance or waste has been
added as a direct or indirect result of human activity at above background level
and represents, or potentially represents, an adverse health or environmental
impact.”

Usually the person who caused the contamination bears the primary responsibility
for cleaning up contaminated land and groundwater. However, if the polluter
cannot be found or has become insolvent, then the authorities may require the
owner or occupier of the land to clean up the contamination. In some States, there
is a greater risk to owners and occupiers of land, with some authorities having the
power to require the owner or occupier to clean up the contamination, regardless
of whether they caused the contamination.

As noted above, most States enable criminal prosecution for any contravention
of environmental laws that result in serious environmental harm, including any
pollution event that results in contamination. It is not an offence simply to
own contaminated land, but it is an offence to fail to comply with a clean-up or
remediation order issued by the relevant authority.

In a number of States, owners have an obligation to inform the relevant authority
if they are aware of significant contamination on their land. Significant penalties
can apply for failing to report known contamination, or even for failing to report
contamination that an owner ought to have investigated and become aware.

Due to the potential liability for clean-up that may arise if the polluter cannot be
found, it is important that purchasers of land, particularly land that is known to
have been occupied by a hazardous industry, carry out environmental due diligence
to determine whether the land they are acquiring is contaminated and assess the
potential clean-up costs.

205



Doing Business in Australia

Climate change and emissions trading

The Federal Government ratified the Kyoto Protocol in December 2007 and its
second commitment period in 2015, thereby drawing Australia into the existing
Kyoto Protocol framework of mandatory emission reduction targets until 2020 and
flexible mechanisms (including international emissions trading and carbon offset
generation) with which to meet those targets.

The Federal Government has committed to a medium-term target to reduce
emissions by 5% below 2000 levels by 2020 (equivalent to 13% below 2005 levels)
under the second commitment period of the Kyoto Protocol.

The Federal Government also agreed in December 2015 to the terms of a new Paris
Agreement to replace the Kyoto Protocol from 2020. That new climate change
agreement will only open for ratification in 2016. As part of the process to agreeing
to the Paris Agreement, the Federal Government committed to a long-term target
to reduce Australia's emissions by 26-28% below 2005 levels by 2030. This target
may be revised prior to Australia ratifying the Paris Agreement.

Australia has national greenhouse and energy reporting legislation that requires
controlling corporations of a corporate group which emits greenhouse gases in
excess of 50 kilotonnes of carbon dioxide equivalent, or produce or consume

200 terajoules of energy or more are required to register and report annually to the
Clean Energy Regulator.

Australia has previously introduced a national-level carbon price, the Carbon Pricing
Mechanism (CPM), which commenced in 2012 but was abolished in 2014.

Following the repeal of the CPM, the Federal Government introduced the Emissions
Reduction Fund which is a voluntary scheme whereby eligible carbon abatement
projects are able to generate Australian carbon credit units (ACCUs) for purchase by
the Clean Energy Regulator through periodic reverse auctions.

To ensure these emissions reductions are not displaced significantly by a rise
in emissions elsewhere in the economy, the Emissions Reduction Fund includes
a safeguard mechanism. The safeguard mechanism requires companies with
operational control over facilities with direct (scope 1) emissions that exceed
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100,000 tonnes of carbon dioxide equivalent per year (responsible emitters) to
keep their emissions at or below a baseline set by the Clean Energy Regulator.
Facilities covered by the safeguard mechanism may purchase and surrender
ACCUs to offset any emissions over their set baseline. The safeguard mechanism
commenced on 1July 2016.

Renewable energy

Australia has a target for the uptake of renewable energy, which is to achieve
33,000 gigawatt hours of additional renewable electricity generation by 2020. This
is to be achieved through the Federal Renewable Energy Target (RET).

The legislation implementing the RET requires that in each year electricity
generators source a specified percentage of their electricity from renewable
sources. The percentage increases each year.

Retailers discharge their obligation by surrendering a number of Renewable
Energy Certificate (RECs) equal to the number of megawatt hours equivalent

to their percentage. RECs are generated in respect of eligible renewable energy
production, including wind, solar, biomass, bagasse and geothermal sources. RECs
are tradeable and are typically sold by electricity generators as part of electricity
offtake arrangements.

At a State level, governments have also introduced schemes to try and incentivise
the development and implementation of renewable energy projects. This includes:

VICTORIA

In August 2015, the Victorian Government announced an initiative to source
renewable energy certificates from new large scale projects in Victoria. The
purpose of this tender is to try and increase the commercial viability of such large
scale projects. In June 2016, the Victorian Government committed to a reverse
auction scheme designed to allow Victoria to achieve renewable energy targets
of 25% by 2020 and 40% by 2025. The scheme will see project developers compete
to be the lowest cost provider, with the successful bids being awarded long term
contracts to support their projects.
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ACT

ACT has a reverse auction scheme for large scale wind and solar renewable
projects. The scheme works by project developers bidding their projects into an
auction, noting the MWh amount and a feed-in price that they would need to
receive for the energy they generate in order to be viable. The ACT Government
selects projects which are cost effective and have benefits to ACT. Selected
projects sell energy into the national electricity market through a feed-in-tariff.

Queensland - has committed to the Solar120 program, whereby the Queensland
Government will support up to 120 MW of projects by providing long term revenue
contracts for solar projects that have successfully bid for ARENA (Australian
Renewable Energy Agency) funds.

South Australia and New South Wales have also tendered for renewable energy
projects to provide energy to public infrastructure, such as public transport.
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15. Real Estate Investment Trusts

General

A Real Estate Investment Trust (REIT) is a unit trust that provides investors with
the opportunity to buy an interest in a professionally managed and diversified
portfolio of income-producing commercial real estate under a tax transparent
structure. REITs are often listed on a securities exchange, but also can be unlisted.
Australia currently has the most highly securitised property market in the world
with two thirds of the institutional-grade property being held in the form of a
REIT. Australian REITs invest in a variety of commercial real estate sectors, including
retail shopping centres, office buildings, industrial estates, hotels, warehouses and
car parks.

Listed REITs are now one of the largest sectors on the ASX and constitute
approximately 12% of the world's listed real estate assets.

Australian REITs have made significant investments in foreign real estate in recent
years, prompting debt and foreign exchange management to become increasingly
sophisticated. Offshore investment has occurred principally in the US, UK, Japan,
New Zealand, Singapore, Hong Kong and Europe.

REITs are structured as unit trusts with corporate trustees. Such trusts fall within
the definition of a managed investment scheme under the Corporations Act 2001
(Cth) (Corporations Act) and are accordingly regulated by the Australian Securities
and Investment Commission (ASIC).

Stamp duty is payable on the establishment of a REIT, on the acquisition of real
property by the REIT and may also be payable on changes in ownership of interests
in the REIT. Rates of duty vary between the eight Australian States and Territories.
Stamp duty is discussed in further detail in Chapter 6, “Taxation” of this guide.

For the avoidance of doubt, the content of this Chapter 14 deals with registered
schemes, except where otherwise indicated.
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Registration of managed investment schemes

The Corporations Act requires that a REIT operated as a scheme must be registered
with the ASIC if:

— it has more than 20 members; or
— itis promoted by a person who is in the business of promoting schemes; or
— itis offered to a retail client (colloquially referred to as a “mum or dad investor”.

Registration significantly increases a REIT's establishment and ongoing compliance
costs due to the statutory obligations imposed on operators of a registered
scheme. For example, a regulated form of offer document - a product disclosure
statement (PDS) - is required for any offer of units in the scheme to retail clients.

The trustee of a registered scheme is known as the responsible entity (RE). The
Corporations Act regulates the activities of the RE and provides that the RE
performs those functions conferred by the Corporations Act and the scheme's
constitution (the deed of trust, some of the contents of which are prescribed by
the Corporations Act and ASIC policy).

The RE of a registered scheme must be a public company which holds an Australian
financial services licence (AFSL) authorising it to operate the scheme. Refer to
Chapter 15 of this Guide for a discussion of Australia’s financial services licensing
regime.

The RE will usually appoint a related corporate entity to manage the assets of the
REIT (the fund manager). The fund manager selects the investment properties
and is generally responsible for all maintenance, administration, leasing and
improvement of the underlying real estate investments.

The payment of fees relating to the operation of the scheme (including
performance fees) is permitted under the Corporations Act, provided the fees paid
comply with the terms of the constitution and are fully disclosed in any disclosure
documents. Fees may be paid to the RE and/or to the fund manager out of the
assets of the scheme. The payment of volume-based shelf-space fees to platform
providers is prohibited under subdivision A of Division 5 of Chapter 7 of the
Corporations Act.
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Investment strategies

Investment strategies are generally described in the REIT's offering documentation
or constitution.

There are no minimum capital requirements for REITs and generally, there is no
barrier to a REIT in investing in vacant land, property under development or major
refurbishment, or mortgages. However, the trustee of the REIT should not carry
on any development business or any other trading business from which it derives
profits if it wishes to maintain its "flow-through” tax status and does not wish

to be taxed as a company. Therefore, any development activity should be for the
purpose of the REIT deriving rent from the developed property.

Subject to the terms of the offer document and the REIT's trust deed, an Australian
REIT may invest in property-related products such as mortgage-backed securities,
securities of property companies or interests in other REITs.

The RE is permitted to acquire an interest in the REIT, provided that doing so would
not disadvantage other members and that the interest is acquired for an amount
that is not less than the amount payable by any other person. For a listed REIT,
member approval is required to allow an issue of REIT securities to a related party,
such as the RE, or a party whose relationship to the RE, in the opinion of the ASX,

is such that member approval is required. Member approval is also required where
the REIT wishes to acquire substantial assets from a related party (see the section,
“Related-Party Transactions” in this chapter, below).

Rules applicable to assets

The RE must ensure that:

— the REIT property is clearly identified as such, and held separately from the RE's
own property and the property of any other scheme;

— the REIT property is valued at appropriate times in accordance with the REIT
offer documentation and constitution; and

— all payments out of the REIT property are made in accordance with the REIT's
constitution and the provisions of the Corporations Act.

The RE is authorised to appoint agents to do anything which the RE is authorised
to do in connection with the REIT. Commonly, the assets of a REIT will be held by a
third-party custodian appointed by the RE. However, the RE will remain ultimately
liable to investors for the proper administration of the REIT.
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Disclosure requirements

Generally, offers of interests in a scheme require the preparation of a disclosure
document. For example, the offer of an interest in a registered scheme under

the Corporations Act requires the preparation and issuance of a PDS. A PDS must
contain all information that investors would reasonably require in order to make
a decision to invest, as well as other information prescribed by the Corporations
Act. ASIC Regulatory Guides 45, 46 and 240 set out additional benchmarks and
disclosure principles for mortgage schemes, unlisted property schemes and hedge
funds that are open to retail investment.

By contrast, an offer of interests in an unregistered scheme will usually involve the
preparation of a disclosure document referred to as an Information Memorandum
(IM). An IM is a largely unregulated form of disclosure provided to “wholesale
clients”, being high-net worth or institutional investors who are considered
capable of making certain enquiries independently.

Governance of REITs

In addition to meeting the legislative requirements of the Corporations Act, REITs
listed on a securities exchange must also comply with the rules of the relevant
exchange.

For example, an ASX listed REIT must comply with the best practice
recommendations set by the ASX Corporate Governance Council and must include a
statement of corporate governance practice in each annual report.

Significant corporate governance issues

Duties of the responsible entity

The RE holds the REIT property as trustee on trust for its members, and
therefore all the common law duties of a trustee apply to the RE. In addition,
the Corporations Act imposes similar duties on the RE itself as well as duties on
the officers of the RE. The overriding principle of these duties is to act honestly,
efficiently, fairly and in the best interests of the REIT's members.

Related-party transactions

The Corporations Act extends the provisions which deal with related-party
transactions involving public companies to registered managed investment
schemes, which include REITs.
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A financial benefit cannot be given to an RE unless member approval has first been

obtained (other than in certain specified exceptions). The RE is, however, allowed to
pay itself fees and exercise rights to an indemnity in accordance with the scheme's

constitution.

The ASX listing rules require that the RE of a listed REIT must obtain member
approval if it intends to acquire or dispose of a substantial asset (which is defined
under ASX Rule 10.2 as being an asset the value of which is 5% or more of the
equity interest of the REIT) from a related party and also require specific member
approval of any issue of equity securities to a related party (with some specific
exceptions).

Members meetings

The RE may call a meeting of the scheme's members as it sees fit. The RE must
call and hold a meeting of members to consider and vote on a proposed special
resolution or proposed extraordinary resolution when requested to do so by
members with at least 5% of the votes that may be cast on the resolution or at
least 100 members who are entitled to vote on the resolution.

Removal of the responsible entity

The RE may retire voluntarily but must call a meeting of members to enable the
members to choose a new company to be the RE of the scheme. The members of

a scheme may remove the RE of a listed scheme by special resolution (where more
than 75% of the votes are cast by scheme members entitled to vote) or in the case
of an unlisted scheme, by an extraordinary resolution (more than 50% of the votes
cast by scheme members entitled to vote).

Compliance

A registered scheme must have a compliance plan which identifies compliance risks
and establishes an internal protocol to ensure that each risk is properly monitored
and managed. The compliance plan ensures compliance with the Corporations Act
and the scheme's constitution.

The RE must also establish a compliance committee, unless at least half of the
directors of the RE are independent external directors. The compliance committee
must have at least three members, the majority of whom are external members.
The compliance committee monitors compliance by the RE with each scheme's
compliance plan and oversees the implementation of the plan.
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Governance of the responsible entity

In addition to the responsibilities imposed by virtue of its appointment as an RE,
an RE, as a company, is obligated to comply with those requirements discussed
in Chapter 3, “Forms of Business Organisation” and Chapter 4, “Companies and
Securities Regulation”, of this Guide.

REIT regime and foreign entities

An interest in a REIT is an interest in Australian land for the purposes of Australia’s
policy on foreign investment. Accordingly, the discussion above in Chapter 2,
“Foreign Investment — Government Policy” is also applicable to REITs.

Stapled securities

A REIT may be part of a stapled group, in which case an investor is exposed to a
funds management and/or property management or development company as well
as the real estate portfolio. The company undertakes the active business activities
of the stapled group and the REIT holds the passive property investments to
derive the rental income.

The conditions of the “stapling” are usually provided in a stapling deed to which
the REIT and the company are both parties. Specific provisions are included in the
constitutions of both the REIT and the company, respectively.

Taxation of foreign members of trusts

Assuming that a trust is not taxed as a company, the general position is that non-
resident members will be subject to Australian taxation on their entitlement to the
net income to the extent that the income has an Australian source.

The rate of tax applicable to non-resident members will depend on the nature of
the relevant income or gain. For example, based on the Commissioner of Taxation’s
current practice in relation to Australian source income which consists of dividends,
interest or royalties, the income will be subject to Australian withholding tax at the
applicable withholding tax rate. Interest income is generally subject to Australian
withholding tax at the rate of 10% (although lower rates may be applicable under
certain Australian double-taxation agreements).

Special rules apply in respect of the taxation of Australian source income and
gains other than dividends, interest and royalties. These rules include provisions
requiring tax to be paid by the responsible entity. The rate of tax applicable to
the RE is generally the rate of tax applicable to the member (that is the marginal
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tax rates for individual members). An RE of a managed investment trust (MIT)
may be required to withhold tax at the corporate rate (currently 30%) on certain
distributions to non-residents (not including distributions of interest, dividends
and royalties and non-Australian source income). This is discussed in further detail
in Chapter 6, “Taxation" of this guide.

The Government has recently introduced a new tax regime for trusts that are
Attributed Managed Investment Trusts or AMITs, which are broadly MITs under

the existing definition in the tax law (with some minor changes). The principal
additional requirement to be an AMIT is that the interests of members in the trust
are clearly defined at all times when the trust is in existence during the income
year. Existing MITs will need to exercise a choice to adopt the AMIT regime. MITs
that do not qualify for the new regime will continue to be taxed under the existing
trust tax provisions discussed above.

Under the AMIT regime, there will be no change to the current MIT withholding tax
rates. The MIT withholding tax regime will also be available to MITs whether they
are AMITs or not.

Under the new AMIT regime, trust components (which include both taxable income
and some non-taxable income) may be allocated or attributed to members of the
trust on a fair and reasonable basis, rather than based on present entitlement to

a share of the trust income as per the current tax law. In addition, the regime also
introduces new rules such as, a formal system to allow errors in calculating taxable
income to be rectified by making adjustments in the year they are discovered; the
ability to make an irrevocable election to treat income and assets attributable to a
class of units as a separate AMIT; cost base adjustment rules to increase as well as
decrease the cost base of units for CGT purposes; and the treatment of the trust as
a "fixed trust”, which has important consequences for the trust loss and franking
provisions. The new regime has a 1July 2016 start date, however there is an ability
for trustees to elect into the AMIT rules retrospectively from 1July 2015.
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16. Financial Services Regulation

Chapter 7 of the Corporations Act 2007 (Cth) (Corporations Act) governs the
licensing, product disclosure and general conduct in relation to the provision of
financial services and the operation of financial markets in Australia. ASIC is the
regulatory authority that has primary responsibility for administering and enforcing
Chapter 7 of the Corporations Act.

The Corporations Act provides for a uniform licensing regime for all persons who
provide financial services. It also provides a separate licensing regime for financial
markets and clearing and settlement facilities.

Financial services licensing regime: Overview

The Corporations Act requires that a company that carries on a business that
provides financial services in Australia must, unless an exemption applies, obtain an
Australian financial services licence (AFS Licence). Each AFS Licence contains specific
authorisation conditions that set out the financial services that the AFS Licensee

is authorised to provide, the classes of financial products for which they may be
provided, and the type of clients (wholesale client and/or retail clients) to whom
they may be provided.

An AFS Licensee must make certain disclosures to clients when providing financial
services. The level of disclosure required depends upon:

— the type of financial service provided; and
— whether the client is classified as a “wholesale client” or “retail client".
Generally speaking, if foreign companies want to provide financial services in

Australia, they will require an AFS Licence, unless they have the benefit of an
exemption (see “"Obtaining an AFS Licence” in this chapter, below.

Financial services

A person provides a “financial service" if they engage in any of the following
activities:

— providing “financial product advice", which is defined as a recommendation,
statement of opinion or report that is intended to influence (or could reasonably
be regarded as having intended to influence) a person in making a decision in
relation to a particular financial product or class of financial products (or an
interest in that product or class of products);
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dealing in financial products, which is:

» applying for or acquires a financial product;
» issuing a financial product;

» inrelation to securities or interests in managed investment schemes,
underwriting the securities or interests;

» varying a financial product;
» disposing of a financial product; or

» arranging for any of the above, unless the person deals in the product on their
own behalf or as an agent, in which case the principal will be deemed to be
dealing in the financial product;

making a market in financial products, which occurs (subject to certain exceptions)
when:

» aperson regularly states the price at which they propose to acquire or dispose
of financial products on their own behalf; and

» other persons have the reasonable expectation that they will be able to
regularly effect transactions at the stated prices;

operating a registered managed investment scheme (see "Registration of Managed

Investment Schemes" in Chapter 14, above); or

providing custodial or depository services, which occurs when a provider holds a
financial product in trust for, or on behalf of, a client or its nominee.

Financial products

A "financial product” is a facility through which a person:
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makes a financial investment - such as subscribing for, or purchasing, shares,
derivatives, interests in managed investment schemes, government bonds or other
securities;

manages financial risk — for example by taking out insurance or hedging a liability
by acquiring a futures contract, entering into a currency swap arrangement or
entering into a foreign exchange contract that is settled some time in the future; or

makes non-cash payments — including payment by cheques (including travellers
cheques), direct debit and deposit accounts and certain other payment facilities
such as smart cards.
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The following are specifically excluded from the definition of financial products:

— re-insurance and credit contracts (other than margin lending facilities);
— foreign exchange contracts that are settled immediately;

— aninterest in an "unregistered” managed investment scheme that has 20 or
less members, is not promoted by a person or an associate of a person who is in
the business of promoting managed investment schemes and is not deemed to
be closely related to another scheme with the result being that the schemes in
aggregate have 20 or more members;

— credit cards, credit facilities (other than margin lending facilities) and letters of
credit; and

— bank cheques and bank guarantees.

The Corporations Act also provides that if a financial product is a component of a
broader facility that has other components, the AFS licensing regime only applies
to the facility to the extent that it consists of the financial product.

Obtaining an AFS Licence
To obtain an AFS Licence, applicants must show ASIC that they:

— are competent to carry on the kinds of financial services business for which they
are applying;

— have sufficient financial and organisational resources and expertise to carry on
the business; and

— can meet certain other requirements imposed by law.

AFS Licence applications are made on a standard ASIC form and must be
accompanied by the following Core Proofs:

A5 PROOF

Business Description — which must include an overview of the proposed financial
services business and contain a chart showing the organisational structure of the
business.

B1 PROOF

Organisational Expertise — which must contain descriptions of the qualifications
and experience of the people who will be making the day-to-day business
decisions of each aspect of the financial services business, who are known as
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responsible managers. The B1 Proof must also include information concerning the
procedures that the business will put in place to:

ensure compliance with its AFS Licence conditions and other legal requirements;

manage the outsourcing of key services such as legal, accounting and audit services;
— monitor, supervise and train its employees; and

— manage the risks associated with its financial services business.

PEOPLE PROOFS

Containing personal information about the proposed responsible managers to help
ASIC assess organisational competence and whether the responsible managers are of
good character.

B5 PROOF

Financial Statements and Financial Resources — which identifies the financial
requirements which apply to the proposed financial services business and
demonstrates to ASIC that the applicant can comply with the relevant financial
requirements.

Once granted, each AFS Licence will specify the financial services the AFS Licensee
is authorised to provide the classes of financial products for which the AFS Licensee
is authorised to provide the services and the type of clients (wholesale clients and/
or retail clients) to whom the services may be provided. For example, a standard
stockbroker's AFS Licence might authorise the broker to provide financial product
advice, deal in a financial product and apply for, acquire or dispose of a financial
product on behalf of another person for the following financial products:

— deposit and payment products

— derivatives

— foreign exchange contracts

— debentures, stocks or bonds issued, or proposed to be issued, by a government
— interests in managed investment schemes

— securities

— superannuation

— margin lending facilities

to retail clients and wholesale clients.
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Ongoing AFS Licence obligations

The Corporations Act provides a number of ongoing obligations for AFS Licensees,
which require them, at all times, to:

— do all things necessary to ensure that the financial services covered by the
AFS Licence are provided efficiently, honestly and fairly;

— have in place adequate arrangements for the management of conflicts of interest;
— comply with the conditions on the AFS Licence;

— comply with, and take reasonable steps to ensure that its representatives comply
with financial services laws;

— have available adequate resources (including financial, technological and human
resources) to provide the financial services covered by the AFS Licence and to carry
out supervisory arrangements;

— maintain the competence to provide the financial services;

— ensure that its representatives are adequately trained and are competent to
provide the financial services;

— if the financial services are provided to persons as retail clients, to have in place a
compliant dispute-resolution system;

— have adequate risk-management systems; and

— if the AFS Licensee is a foreign entity that is not a foreign company, always have
an agent resident in Australia which is authorised to accept service of process and
notices and notify ASIC of any change in contact details as required.

Exemptions from the need to obtain an AFS Licence

Generally speaking, financial services businesses must be licensed if they want to
carry on business in Australia. However in many instances, businesses can avoid

the need to obtain an AFS Licence by engaging an AFS Licensee to provide financial
services as an agent on their behalf (this may have taxation implications and

specific advice should be sought if you intend to rely on this exemption). Also, the
Corporations Act specifies a number of circumstances where an offshore financial
services provider does not require an AFS Licence even though it may be operating in
Australia. These include (among others):

— Financial services provided to an Australian citizen or resident, where the offshore
provider does not engage in conduct intended to or likely to induce people in
Australia to use the service, and the service is provided offshore;

222



— Financial services relating to products traded on a licensed market in Australia (in
which the offshore provider participates), where the client is outside Australia (or
the offshore provider reasonably believes this is so);

— Financial services provided to AFS Licensees acting on their own behalf;

— Financial product advice or dealing services provided by an offshore provider who
is requlated by an overseas regulatory authority specified in writing by ASIC who is
considered “sufficiently” comparable to ASIC (for example, the Securities Exchange
Commission in the US, the Financial Services Authority in the UK, the Monetary
Authority of Singapore, the Securities and Futures Commission in Hong Kong and the
Bundesanstalt fiir Finanzdienstleistungsaufsicht (BaFin) of Germany);

— Financial product advice or dealing services provided by an offshore provider where:

» the service relates to a financial product acquired in circumstances where the
client initiated the contact with the offshore provider or when the client was not
in Australia or supplements, or is of the same kind as and is substitution for such
a financial product; and

» the offshore provider does not actively solicit persons in Australia in relation to
the financial products;

— Financial services provided to professional investors by an offshore provider from
offshore and which consist of any or all of the following:

» dealing in derivatives or foreign exchange contracts;
» providing advice on derivatives or foreign exchange contracts; and
» making a market in derivatives or foreign exchange contracts.

There are certain other circumstances where ASIC will provide specific relief from
certain provisions of the Corporations Act to allow offshore financial service
providers to carry on business in Australia, including where the financial services
are being provided through an authorised representative or intermediary.

Disclosure requirements for AFS Licence holders

AFS Licensees must provide prescribed disclosures when providing financial
services to retail clients. This disclosure regime is based on three documents:

— the Financial Services Guide (FSG);
— the Statement of Advice (SOA); and
— the Product Disclosure Statement (PDS).
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An AFS Licensee must provide an FSG to retail clients when it provides financial
services to them. The FSG must include specified disclosures. In addition the FSG
must contain sufficient information so that the client can determine whether to
acquire the financial service from the Licensee.

An AFS Licensee must provide an SOA to retail clients when it provides personal
advice to them. Personal advice is advice that considers the specific objectives,
financial situation and needs of the client. The SOA must include specified disclosures
and contain sufficient information so that the client can determine whether or not
to act on the advice. It must disclose any interest in the service or product on which
the AFS Licensee is advising (that might reasonably be expected to be capable of
influencing the advice).

An AFS Licensee must provide a PDS (which is similar to a prospectus) for financial
products (other than securities where a prospectus is required), if it issues,
recommends or sells financial products to retail clients. The PDS must include
specified disclosures and any other information that might reasonably be expected
to have a material influence on the decision of a reasonable person, as a retail client,
whether to acquire the financial product.

The disclosure regime outlined above relates only to the provision of financial
services to retail clients. The regime relating to wholesale clients (including
sophisticated investors) is much less rigorous.

Retail and wholesale clients (including sophisticated
investors)
Financial services are provided to clients as “retail clients” unless they are provided

to them as “wholesale clients”.

Financial services are provided to clients as "wholesale clients” if one or more of the
following apply:

— the value of the financial product or service exceeds an amount specified by
regulations made under the Corporations Act (which is currently A$500,000 and
must include non-superannuation-sourced money);

— the financial product or service is provided for use in connection with a business
that is not a small business (a small business is one that employs less than 20 staff,
or in the case of a manufacturing business, less than 100 staff);

224



the client provides the AFS Licensee with a certificate that states that the client
either has:

» net assets of an amount specified by regulations made under the Corporations
Act (which is currently A$2.5 million or greater); or

» gross income over the last two financial years of an amount specified by
regulations made under the Corporations Act (which is currently A$250,000 or
greater per annum). If none of these pre-requisites apply, the financial product
or service will be provided to the client as a retail client;

the client is a “professional investor”; or

the client is a “sophisticated investor".

A client will be a "professional investor” for this purpose if one or more of the
following apply:

the person is an AFSL Licensee;

the person is a body regulated by the Australian Prudential Regulation Authority
(APRA), other than a trustee of any of the following within the meaning of the
Superannuation Industry (Supervision) Act 1993 (Cth):

» asuperannuation fund;

» an approved deposit fund;

» a pooled superannuation trust; or

» a public sector superannuation scheme;

the person is a body registered under the Financial Corporations Act 1974 (Cth);
the person is the trustee of:

» asuperannuation fund;

» an approved deposit fund;

» a pooled superannuation trust; or

» a public sector superannuation scheme;

within the meaning of the Superannuation Industry (Supervision) Act 1993 (Cth)
and the fund, trust or scheme has net assets of at least A$10 million;
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— the person is a body corporate, or an unincorporated body, that:

» carries on a business of investment in financial products, interests in land or
other investments; and

» for those purposes, invests funds received (directly or indirectly) following
an offer or invitation to the public, within the meaning of section 82, the
terms of which provided for the funds subscribed to be invested for those
purposes; or

— the person is a foreign entity that, if established or incorporated in Australia,
would be covered by one of the preceding paragraphs.

A client will be a "sophisticated investor” for this purpose if the AFS Licensee that
is providing the financial product or service is satisfied that client has sufficient
experience in investing in financial products and/or using financial services that
allows the client to assess the:

— merits of the product or service;

— value of the product or service;

— risks associated with holding the product;
— client's own information needs; and

— adequacy of the information given by the AFS Licensee.

The AFS Licensee must provide the sophisticated investor with a written statement
setting out why it is satisfied of these matters, and the financial product must

not be provided for use in connection with a business. Finally, the sophisticated
investor must provide the AFS Licensee with written acknowledgement that the
licensee:

— has not given the client a PDS or any other document that would be required if
the client was a retail client (such as an FSG or SOA); and
— does not have any other obligations to the client as a retail client.

The definitions of wholesale client, retail client and sophisticated investor do not
apply when the financial product being provided is an insurance or superannuation
product, in which case the products are generally provided to persons as retail
clients.
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Appendix 1 — Rates of withholding tax

Treaty Countries

Dividends (%)

Interest (%)

Royalties (%)

Argentina 10-15 12 10-15
Austria 15 10 10
Belgium 15 10 10
Canada 5-15 10 10
Chile 5-15 5-10 5-10
China 15 10 10
Czech Republic 5-15 10 10
Denmark 15 10 10
Fiji 20 10 15
Finland 0-15 0-10 5
France 0-15 0-10 5
Germany 15 10 10
Hungary 15 10 10
India 15 15 10-15
Indonesia 15 10 10-15
Ireland 15 10 10
Italy 15 10 10
Japan 0-10 0-10 5
Kiribati 20 10 15
Korea (Republic of) 15 15 15
Malaysia 0-15 15 15
Malta 15 15 10
Mexico 0-15 10-15 10
Netherlands 15 10 10
New Zealand 5-15 0-10 5
Norway 0-15 0-10 5
Papua New Guinea 15-20 10 10
Philippines 15-25 10-15 15-25
Poland 15 10 10
Romania 5-15 10 10
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Treaty Countries

Dividends (%)

Interest (%)

Royalties (%)

Russia 5-15 10 10
Singapore 0-15 (but exempt) 10 10
Slovakia 15 10 10
South Africa 5-15 0-10 5

Spain 15 0-10 10
Sri Lanka 15 10 10
Sweden 15 10 10
Switzerland 0-15 0-10 5

Taiwan 10-15 10 12.5
Thailand 15-20 10-25 15
Turkey 5-15 10 10
United Kingdom 0-15 0-10 5

United States 0-15 0-10 5

Vietnam 10-15 10 10
Non-treaty countries 30 10 30

Dividend withholding tax only applies to the unfranked portion of a dividend. The

franked portion of a dividend is exempt from withholding tax. Dividends which
constitute conduit foreign income are not subject to dividend withholding tax.

Australia signed a revised tax treaty with Germany which, following its entry into
force, will replace the existing Australia-Germany Tax Treaty signed in 1972. Under
the revised treaty, the rates will be 0-15% for dividends, 0-10% for interest and 5%

for royalties.
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Appendix 2 — Personal rates of tax
Resident individuals
The tax rates for resident individuals are being progressively reduced as follows.

2016-17 INCOME YEARS

Taxable income Rate

A$0 - A$18,200 0%
A$18,201 - A$37,000 19%
A$37,001 - A$80,000 32.5%
A$80,001 - A$180,000 37%
A$180,001 and over 45%

The above rates do not include the:
—  Medicare levy of 2% (resident individuals are generally liable to pay a Medicare
levy on their taxable income); and

—  Temporary Budget Repair Levy; this levy is payable at a rate of 2% for taxable
incomes over A$180,000.

For low-income taxpayers a reduced levy or no levy may be payable. Individuals
who do not have private medical insurance may be liable for an additional
Medicare levy surcharge.

Non-resident individuals

The tax rates for non-resident individuals are being progressively varied as follows.

2016-17 INCOME YEARS

Taxable income Rate

A$0 - A$80,000 32.5%
A$80,001- A$180,000 37%
A$180,001 and over 45%

The above rates do not include the Temporary Budget Repair Levy; this levy is
payable at a rate of 2% for taxable incomes over $180,000.
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Appendix 3 — Information exchange
countries

Anguilla
Antigua and Barbuda
Argentina
Aruba

Belgium

Belize
Bermuda
British Virgin Islands
Canada
Cayman Islands
China

Cook Islands
Czech Republic
Denmark

Fiji

Finland

France
Germany
Gibraltar
Guernsey
Hungary

India

Indonesia

Ireland

Isle of Man

Italy

Japan

Jersey

Kiribati

Macau

Malaysia

Malta

Mauritius

Mexico

Myanmar
Netherlands
Netherlands Antilles
New Zealand
Norway

Papua New Guinea
Poland
Principality of
Monaco

Republic of Korea
Romania

Russia
Saint Kitts and Nevis

Saint Vincent and
the Grenadines

Slovakia
South Africa
Spain

Sri Lanka
Sweden
Taipei
Thailand

The Commonwealth
of the Bahamas

The Republic of
San Marino

The Republic of
Singapore

Turks and Caicos
Islands

United Kingdom

United States of
America

Vietnam

The countries listed in the table above are specified as information exchange
countries. A reference to a country in the table is a reference to the country to
the extent to which it is described in the relevant Double Tax Agreement (or other

international agreement) Australia has with the country.

Australia has also concluded exchange of information agreements with Andorra,
Bahrain, Brunei, Costa Rica, Dominica, Grenada, Guatemala, Liberia, Liechtenstein,
Marshall Islands, Montserrat, Saint Lucia, Samoa, Turkey, Uruguay and Vanuatu.
These agreements are progressively becoming operative, once the agreeing
country is listed as an “information exchange country” in regulation 44E of the
Taxation Administration Regulations 1976 (Cth).
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