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Acourt in Rotterdam has recently taken a stand on
what ¢ i a ber of i - one of
the few key elements to qualify as an AIF.

By Laurent FESSMANN, Avocat a la Cour,
Baker McKenzie

n 26 April 2017, a trial court in
ORolterdam gave its interpretation

of the «<number of investors» ele-
ment of the «alternative investment fund»
definition. In doing so, the Dutch court
had to consider ESMA's Guidelines on key
concepts of the Directive on Alternative
Investment Fund Managers (the
«AIFMD?),” and give an opinion as to
whether an investment vehicle invested by
a sole shareholder shall (or not) be regar-
ded as an alternative investment fund
(“AIF”) and hence be subject to (or not) the
Dutch AIFMD legal regime.

The Legal Background

A decade ago, in the aftermath of the global finan-
cial crisis, the member states of the European
Union («EU») decided to establish a framework
capable of addressing certain risks associated with
investment funds whose managers historically had
not been subject to prudential supervision. In 2011,
the European legislator adopted a harmonised and
stringent regulatory and supervisory framework
for the activities of alternative investment fund
managers («<AIFM») within the EU.

Under the AIFMD (as transposed under the
national laws of all EU member states), any
investment vehicle that qualifies as an AIF must
be managed by an AIFM who will be subject to
the ATFMD. As a result, it is now the responsibili-
ty of the management body of any collective
investment undertaking established in the EU or
being marketed to EU investors to perform an
“AlF test”® in order to assess whether the invest-
ment structure in question qualifies as an AIF and
whether, as a consequence, it must be managed
by an entity that is either registered with its
national competent authority as a “registered”
AIFM (or small AIFM) or as an “authorized”
AIFM (fully subject to ATFMD).

To run the ATF test, the governance body of the rel-
evant vehicle has to look at the definition of an AIF
under the ATFMD. According to said directive, an
entity may normally be deemed to qualify as an
AIF when said entity is a collective investment
undertaking which raises capital from a number of
investors, with a view to investing it in accordance
with a defined investment policy for the benefit of
those investors.

What is understood by
«anumber of investors»?

In order to facilitate a uniform interpretation of
the definition of AIF within the EU, ESMA
published its guidelines on key concepts of the

The AIF test now tested in Court!

AIFMD in August 2013.% In the guidelines,
ESMA opines that an undertaking which is not
prevented by its national laws, the rules or
instruments of incorporation, or any other pro-
vision or arrangement of binding legal effect,
from raising capital from more than one
investor should be regarded as an undertaking
which raises capital from a number of
investors. According to ESMA, this should be
the case even if the investment structure in fact

only has one investor.”

Moreover, even if an undertaking is prevented
from raising capital from more than one
investor, it should still be regarded as an
undertaking which raises capital from a num-
ber of investors if: (a) the sole investor invests cap-
ital which it has raised from more than one legal or
natural person with a view to investing it for the
benefit of those persons; and (b) the sole investor
itself consists of an arrangement or structure which
in total has more than one investor.”

This criteria could, for example, be fulfilled by
master-feeder structures, fund-of-funds struc-
tures, or arrangements where the sole investor is
not acting for itself, but rather as a nominee act-
ing as agent for more than one investor.”

Background to the Rotterdam Case

The dispute in question in the Rotterdam® case
arose between a manager of three undertakings
and the Dutch regulator of the financial sector
(Autoriteit Financiéle Markten). In essence, the
Dutch regulator had come to the conclusion that
the manager was in breach of the law by manag-
ing - without an AIFM license - three separate
collective investment undertakings which, in the
view of the Dutch regulator, qualified as ATFs.

The Dutch asset manager disagreed, arguing
that none of the three undertakings under its
management qualified as an AIF within the
meaning of the AIFMD. In particular, the man-
ager took the view that the «umber of investors»
element of the AIF test was not satisfied because
each of the undertakings in question had only
ever had one investor and there had never been
any offer made to more than one investor to
invest in each of the undertakings.

In support of his view, the manager was able to
provide the court with written corporate reso-
lutions of the respective boards of management
of the three investment undertakings, demon-
strating that the management had resolved not
to admit any new investor in the respective
undertaking.

The Dutch manager relied on the language of the
ESMA Guidelines according to which an under-
taking that is not prevented by any arrangement
of binding legal effect from raising capital from
more than one investor should be regarded as an
AIF. Conversely, entering into an arrangement of
binding legal effect prohibiting the raise of capi-
tal from additional investors would be sufficient
to the purpose of avoiding an AIF qualification
under AIFMD. Typically, regulatory advisors in

Luxembourg also advise to follow this
approach and recommend such a restriction to
be directly included in the constitutional docu-
ment of the investment undertaking asserting
its non-AlIF status.

For the Dutch regulator, the resolutions by the
management were not sufficient to constitute an
«arrangement of binding legal effect», as
required by the ESMA Guidelines, because the
manager could, at any given point in time,
reverse the management body decision taken in
this regard. Without any sufficient arrangement
of binding legal effect in place, any single
investor vehicle - according to the Dutch regula-
tor - would always have to be regarded as an ATF
provided that the remaining elements of the def-
inition of AIF are also met.

The Dutch court’s ruling: “number of
investors” is a fact-specific concept

The Rechtbank Rotterdam - a trial court - decided
in favour of the manager and interpreted the ATF
test rather liberally. For the court, the simple fact
that the undertakings in question each (i) had
only one investor, (i) had never offered units to
additional investors and (iii) had taken manage-
ment decisions not to admit additional investors
was sufficient to fail the AIF test and hence fall
outside the ATFMD.

Comment on the Court’s decision

Itis our view that the decision of the Dutch court
is worthy of praise and should be welcomed by
the asset management industry for its liberal
“substance-over-form” approach. Indeed, it is
safe to say that the asset management industry
did not welcome ESMA's departure from the
more restrictive initial definition of «AIF» by
opining that “raising capital” means to “procure
the transfer or the commitment of capital by one
or more investors”, so that a combined reading
of “raising capital from a number of investors”
could principally be interpreted as “raising capi-
tal from one or more investors”.

Based on the legally binding definition of an AIF
under the AIFMD, one may argue that the
absence of any attempt to procure capital com-
mitments from more than one investor should
be sufficient in asserting the fund-of-one and
consequently non-AlF status of the undertaking
in question, irrespective of whether there exists a
formal prohibition on raising funds from more
than one investor. Moreover, in the case at hand,
the management boards of each of the three
undertakings had clearly resolved that no fur-
ther fund raising was expected.

The Dutch regulator was probably right in argu-
ing that the management boards of the single-
investor undertakings could easily reverse their
decisions and admit more investors in the future
and that therefore the investment structure was
potentially not limited to one investor. Yet it will
be difficult to reconcile such a view with the lan-
guage of the ESMA Guidelines: If one were to

follow the Dutch regulator’s view on the board
resolutions, one would also have to accept that
the same would be true in the case of investor
restrictions contained in articles of association - a
document explicitly mentioned by ESMA as one
that would be legally binding.

The single investor - as the sole shareholder -
could easily change the articles in the future,
given that no other shareholders would be there
to oppose such a decision. Thus, the resolutions
taken by the management boards in the case at
hand may very well qualify as a legally binding
prohibition for the purpose of the ESMA
Guidelines.

Ultimately, however, the Dutch court’s ruling, in
failing to elaborate further on the particular cir-
cumstances of the case (at least in the published
version), may have created further uncertainty in
an area of regulatory law where criminal sanc-
tions may be imposed on a defaulting party in
cases of non-compliance.

Without knowledge of the particular circum-
stances of the case, one could perhaps infer that
an asset manager, with three single-investor
funds under management, was in fact part of an
investment structure that was set up in order to
allow the three investors in question to partici-
pate in a pooled bundle of underlying assets,
which would otherwise be regarded as one sin-
gle investment structure using parallel segregat-
ed silos - a scenario that the European
Commission arguably wanted to avoid?®

Impact for Luxembourg

Itis indeed regrettable that this decision was not
appealed in The Netherlands so that we could
have had the possibility of learning the views of
a higher Dutch court on such a critical interpre-
tation for the asset management industry as that
of the AIF definition.

It will therefore be difficult to rely on this isolat-
ed court decision in the case of other similar dis-
putes that industry players in Luxembourg may
face in the context of AIF classification. In the
meantime, it is still highly recommended for
asset managers to make sure to include the nec-
essary restrictions in the constitutional docu-
ments of their managed funds if the manager
wishes to have comfort that such «fund-of-one»
entities fall outside the scope of the AIFMD.
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