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1. Legal System 
Originally modeled on the English court system, the United States 
court system still shares many attributes of that system, such as jury 
trials, legal precedent based on judicial opinions and distinctions 
between legal (e.g., money damages) and equitable (e.g., injunctions 
regarding conduct) remedies. However, the present-day US court 
system reflects a unique federalism involving separate but parallel 
state and federal courts. The parallel federal and state court systems 
are traceable to the US Constitution as approved by the majority of the 
13 original states as of 1791, which provides for federal district (trial) 
courts of limited jurisdiction sitting within the geographical 
boundaries of each state. Appeals from federal trial courts are made to 
circuit courts of appeals. The US Supreme Court is the court of last 
resort and has discretion as to which appeals it will hear. 

The federal court system operates independently of, and assumes the 
existence of, parallel state court systems within each state. The state 
court systems generally follow the federal pattern of trial courts, 
intermediate appellate courts and one court of last resort with 
discretion to hear appeals. In some instances, appeals may be taken 
from the final state court to the Supreme Court. 

When state and federal law conflict within a given court system, the 
Supremacy Clause of the Constitution ensures that federal law 
prevails. The original ten amendments (known as the Bill of Rights) to 
the Constitution, generally applied to the states by the Fourteenth 
Amendment, also provide that certain basic legal rights are guaranteed 
in both court systems, such as the right to due process, and the right to 
be free from unreasonable searches and seizures in criminal cases. 
State constitutions usually provide for similar guarantees and are free 
to establish such rights greater than those in the federal constitution. 

2. Legal Profession 
The legal profession of the United States consists of federal and state 
court judges and attorneys who are authorized to represent clients in 
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these courts. Attorneys are typically admitted to the bar of the 
particular state in which they would like to practice before they are 
allowed to represent clients in the courts of that state. Litigators in the 
United States usually are admitted to, and do in fact, practice in both 
the federal and state court systems. In addition, federal district courts 
and courts of appeal require that attorneys be admitted to practice 
before these courts. However, most courts allow an attorney who is 
admitted in another jurisdiction to appear pursuant to a pro hac vice 
application (meaning “for this occasion” in Latin), in which he is 
granted the limited privilege of representing a client in an individual 
case even if the attorney is not licensed to practice law in the courts of 
that state. These pro hac vice applications are generally granted, 
absent special circumstances. In addition, many states have entered 
into reciprocity agreements that grant attorneys of contracting states 
the right to practice law in any state that is a party to the agreement. 

The US Supreme Court and the Supreme Court of each individual 
state have the power to prescribe the procedural rules that govern the 
conduct of cases in their respective courts. Generally, the state 
Supreme Courts have the power to discipline, suspend or disbar 
attorneys. The State Bar of each state generally maintains records for 
all attorneys licensed to practice law within its jurisdiction. 

3. Courts of the United States of America 
The Federal Court System 

Because of the concern over unchecked federal power, the framers of 
the US Constitution established a federal court system with limited 
jurisdiction. Thus, subject matter jurisdiction of federal district courts 
is generally limited to: 

• actions involving questions arising under the Constitution, 
laws or treaties of the United States; and 

• diversity actions involving disputes between citizens of 
different states, or citizens of a state and citizens of a foreign 
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state, in which the dollar amount in controversy exceeds a 
prescribed amount (currently, US $75,000.00, exclusive of 
interest and costs). In diversity cases, the federal courts 
usually defer to state court interpretation of state law. 

The President of the United States has the authority to appoint most 
federal judges, including the justices of the US Supreme Court, with 
the advice and consent of the US Senate. Once appointed, federal 
judges may serve for life and are subject to removal from office only 
under rare circumstances that have been presented in very few cases 
since 1791. Lifetime judicial appointments were intended to create a 
judiciary independent of the two other coequal branches of the federal 
government, the legislative (Congress) and the executive (President) 
branches. 

With certain exceptions, such as intellectual property disputes, the 
federal intermediate appellate courts, or circuit courts, hear all appeals 
taken from district court orders. The jurisdiction of these courts is 
prescribed by statute. If appellate jurisdiction exists, the federal circuit 
courts must exercise their jurisdiction and hear the case. 

The US Supreme Court consists of the Chief Justice and eight 
associate justices, who are appointed for life. It has almost complete 
discretion whether to hear an appeal. Each year, it hears only a limited 
number of cases it has been asked to decide. Cases that the Supreme 
Court decides may originate in the federal or state courts and 
frequently involve important legal and public policy questions. 

The State Court System 

Each state has its own judicial branch, resulting in 50 different state 
court systems (plus separate systems for the District of Columbia and 
certain territories). In contrast to the limited jurisdiction of the federal 
court system, state courts have general jurisdiction over all matters, 
unless federal law prevents them from hearing certain cases. Probate 
of estates and divorce proceedings are some examples of that general 
jurisdiction. Although there are other important differences between 
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state and federal courts, the state systems by and large operate on the 
same principles as the federal courts. Generally, there is a right to a 
jury trial, similar rules of evidence apply, and there is a right to appeal 
to the intermediate courts of appeal. 

4. Procedural Rules for Federal Lawsuits 
Rules of Procedure 

The Federal Rules of Civil Procedure govern the procedure to be 
followed for all civil actions filed in all federal district courts. The 
rules are designed to follow a typical lawsuit chronologically and are 
structured into the following common groups: 

• commencement of an action; 

• pleadings and pretrial motions; 

• parties; 

• discovery; 

• trial; 

• remedies; 

• other procedural matters. 

In an effort to administer their responsibilities under the Federal 
Rules, most district courts have promulgated their own local rules, 
which complement the Federal Rules, adding both detail and 
substance. The Federal Rules expressly permit courts and judges to 
enact local rules, requiring only that each local rule be consistent with, 
and not duplicative of, federal procedural rules. 

Jurisdiction and Venue 

Title 28 of the United States Code, in part, sets forth the rules that 
govern the organization of the district courts and the jurisdiction and 
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venue of those courts. The provisions most relevant to a typical civil 
action are those relating to the jurisdiction and venue of the federal 
courts. 

Before a federal court may hear a case, it must have both subject 
matter and personal jurisdiction. Subject matter jurisdiction refers to 
the power of a court to hear a case. Federal district courts have subject 
matter jurisdiction only in diversity cases and federal question cases. 
See Section 3, supra. 

In addition to subject matter jurisdiction, the court is required to have 
jurisdiction over the parties (personal jurisdiction) before the case may 
proceed. Personal jurisdiction refers to the power of the court to hear a 
case relating to a specific person or item of property. The requirement 
of personal jurisdiction stems from the notion of fair play that protects 
a person or company from defending an action in a jurisdiction in 
which it has no relationship. There is no federal statutory authority 
that identifies what constitutes an appropriate relationship between a 
party and the forum to justify a court’s exercise of personal 
jurisdiction. Accordingly, this requirement has been developed 
entirely by case law. Although case law differs between districts, 
some generalities have emerged. Typically, jurisdiction is established 
when a person or company has sufficient minimum contacts with the 
forum, which is determined on a case-to-case basis. District courts 
typically look to whether the cause of action arose in the forum, 
whether the defendant resides or does business in the forum, whether 
there is express or implied consent to jurisdiction (i.e., in a contract or 
by owning property) or whether the defendant voluntarily appeared in 
the jurisdiction and was served with process while there. 

Venue is an extension of jurisdiction, but should not be confused with 
jurisdiction. Jurisdiction relates to the district courts’ power to hear a 
case; venue concerns where (in which district court) that power should 
be exercised. In addition to establishing both personal and subject 
matter jurisdiction, a party must show its chosen venue is appropriate 
before the case may proceed. 
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When subject matter jurisdiction is based on diversity of citizenship, a 
plaintiff generally may file suit in: 

• any district in which a single defendant resides, if all 
defendants reside within the same state; or 

• in any district in which a substantial part of the relevant events 
occurred. 

If a party is unable to establish venue under either of these 
alternatives, suit may be filed in any district in which any defendant is 
subject to personal jurisdiction when suit is filed. The first two 
alternatives also generally apply in federal question jurisdiction. 
However, in those cases, if venue cannot be established under either 
alternative, a plaintiff may file suit in any district in which any one 
defendant may be found. 

A court may transfer a civil action to another venue if it determines 
that justice so requires. However, most challenges to venue result 
from a defendant exercising its rights under the Federal Rules to 
procedurally challenge a plaintiff’s choice of venue. Ultimately, a 
court is charged with balancing a plaintiff’s right to choose the forum 
and the defendant’s right to avoid being forced to litigate in an unfair 
or inconvenient place. Contracting parties can predetermine where 
they will litigate disputes arising under the contract by including a 
venue provision in their agreement. Although courts have interpreted 
these forum selection clauses differently, their validity is generally 
upheld. 

Commencement of a Lawsuit in Federal Court 

To begin a civil lawsuit in federal court, a plaintiff files a complaint 
with the court and then serves a copy of the pleading on each 
defendant. Any pleading containing a claim for relief, including a 
complaint, counterclaim, cross-claim or third-party complaint, must 
contain a statement of the basis on which the court’s jurisdiction 
depends, a statement of the claim showing that the pleader is entitled 
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to relief, and a demand for relief. The jurisdictional statement is not 
required when the court already has jurisdiction and the claim does 
not require new jurisdictional grounds to support it, as is often the 
case with counterclaims. The Federal Rules only require a party to 
provide notice of the pleader’s claim, the bases therefore and the relief 
requested. A detailed, factual pleading is not required. 

To properly start a lawsuit, the plaintiff must serve not only a copy of 
the complaint on the defendant, but also a summons stating the time 
within which a defendant must appear to respond to the complaint. 

The summons warns that a failure to appear and defend will result in a 
default judgment according to the demand for relief contained in the 
complaint. Proper service requires that the process (i.e., the complaint 
and summons) be provided to the defendant in a manner that ensures 
notification of the lawsuit. Ordinarily, the plaintiff must serve the 
summons and complaint within 120 days after the filing of the 
complaint, but the court may extend this time period for good cause. 

The rules governing service of process differ based on whether the 
defendant is a person or a corporation, and further differ if the person 
or corporation is foreign. There is an affirmative duty on behalf of 
American defendants to avoid the costs of service of process by 
waiving formal service requirements if requested, thereby allowing a 
plaintiff to deliver a copy of the summons and complaint to the 
defendant by mail or accompanied with a Notice of Acknowledgment 
of Receipt. A court will order an American defendant, who has failed 
to waive formal service requirements, to pay the costs incurred by the 
plaintiff in effecting service, unless the defendant can demonstrate 
good cause for the failure. 

If formal service is required, service generally may be accomplished 
on an American defendant in a manner accepted by the state in which 
the defendant is located when service is effectuated. Most states 
permit personally giving the process to the person or an authorized 
representative of the company being sued (typically identified by the 
corporation on that State’s business registration website as being 
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authorized to accept service of process on behalf of the corporation), 
sending a copy of the summons and complaint by registered mail (to 
prove that the process reached the defendant) or if all other normal 
forms of service fail, publishing a notice of the lawsuit. 

The differences between the rules governing service on an American 
defendant and those applying to service on a foreign defendant are 
substantial. The Federal Rules expressly permit service on a foreign 
defendant, but require that such service be accomplished pursuant to 
any applicable international treaty (such as the Hague Service 
Convention and the Inter-American Convention), or at the very least, 
in accordance with service of process rules in the country where the 
defendant resides. Unless prohibited by the foreign country’s law, the 
plaintiff may also effect service of process by personal delivery or by 
mail sent by the clerk of the court requiring a signed receipt. Finally, 
the plaintiff may serve the summons and complaint on a defendant in 
any manner directed by the foreign government in response to a letter 
rogatory or a letter of request, or in any other manner ordered by the 
court, provided the ordered method is not prohibited by international 
agreement. 

Responsive Pleadings 

A defendant served with a complaint must file a response to the 
complaint. Failure to do so will result in a default judgment against 
the defendant for the relief demanded by the plaintiff in the complaint. 
The defendant’s response may be a motion to dismiss that challenges 
the legal sufficiency of the complaint. Alternatively, the defendant 
may answer the allegations in the complaint and assert affirmative 
defenses. 

Answer 

An answer to the complaint sets forth brief responses admitting or 
denying the allegations set forth in a complaint, and thereby identifies 
the issues in the lawsuit. 
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A party who lacks sufficient knowledge or information to expressly 
admit or deny an allegation must so state. This response functions as a 
denial. Once a defendant admits an allegation, it is considered true for 
purposes of the litigation. All allegations not denied are considered 
admitted. Considered admitted, on one hand, are the allegations that 
are not denied. 

Affirmative Defenses 

Affirmative defenses include factual allegations and legal theories that 
might preclude a plaintiff from recovering against a defendant or 
otherwise succeeding in its cause of action. Although the Federal 
Rules provide a list of available affirmative defenses, that list is not 
meant to be exhaustive, and a defendant may add affirmative defenses 
that are not specifically listed in the Rules. 

A party is not required to answer or respond to affirmative defenses, 
but may file a motion to strike any affirmative defense that is 
improper. At trial, the defendant is expected to set forth evidence to 
prove the validity of its affirmative defenses. 

Motion to Dismiss 

The Federal Rules set forth seven defenses that a party may assert in a 
motion to dismiss: 

• lack of subject matter jurisdiction; 

• lack of personal jurisdiction; 

• improper venue; 

• insufficient process; 

• insufficient service of process; 

• failure to state a claim; and 

• failure to join a necessary party. 
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A party may join in a single motion to dismiss all grounds for the 
motion and must include certain defenses if they are available. 
Specifically, a party is deemed to have waived the following defenses 
if those defenses are not made in the defendant’s initial response: lack 
of personal jurisdiction, improper venue, and insufficiency of service 
of process. The Federal Rules allow a defendant to answer those 
allegations or counts in a complaint that is not subject to a motion to 
dismiss and move to dismiss those counts or allegations that are. 

A court can grant a motion to dismiss with prejudice or without 
prejudice. If the court grants a motion to dismiss with prejudice, the 
party who filed the claim is barred from filing that claim again. 
Successful motions to dismiss with prejudice may include a motion to 
dismiss for lack of personal or subject matter jurisdiction. When the 
court grants a motion to dismiss without prejudice, as may happen 
when the court dismisses for failure to state a claim, the party will 
have an opportunity to amend the claim that was dismissed. 

Counterclaims and Cross-claims 

A defendant may assert claims it has against the plaintiff in a 
counterclaim, and claims that it has against another defendant in a 
cross-claim. A defendant ordinarily must file its counterclaims and 
cross-claims within the time allowed for the responsive pleading to the 
initial complaint. A defendant who fails to set up a counterclaim or 
cross-claim through oversight, inadvertence, or excusable neglect, or 
when justice requires, may still file a counterclaim or cross-claim, but 
only with the permission of the court. Moreover, when a claim either 
matures or is acquired after serving a responsive pleading, the party 
may, with the court’s permission, present the claim in a supplemental 
pleading. 

Counterclaims are either compulsory or permissive. A compulsory 
counterclaim arises out of the transaction or occurrence that is the 
subject matter of the opposing party’s claim and does not require for 
its adjudication the presence of third parties over whom the court 
cannot acquire jurisdiction. A counterclaim is not compulsory if: 
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• at the time the action was commenced, the claim was the 
subject of another pending action; or 

• the opposing party brought suit upon the claim by attachment 
or other process by which the court did not acquire 
jurisdiction to render a personal judgment on that claim, and 
the defendant is not stating any counterclaim. 

However, if those exceptions do not apply and the lawsuit proceeds to 
judgment, a defendant who has not filed a compulsory counterclaim 
will be barred from later pursuing the claim as a separate lawsuit. 

A permissive counterclaim is one that does not arise out of the 
transaction or occurrence that is the subject matter of the opposing 
party’s claim. A defendant may assert a permissive counterclaim in a 
pending action or may include the claim in a separate lawsuit. 

Whether compulsory or permissive, a counterclaim may claim relief 
exceeding the amount claimed by the opposing party or claim a 
different kind of relief than that sought in the pleading of the opposing 
party. 

A party may assert a cross-claim against another party arising out of 
the transaction or occurrence that is the subject matter either of the 
original action or of a counterclaim, or relating to any property that is 
the subject matter of the original action. A cross-claim may include a 
claim that the party against whom it is asserted is or may be liable to 
the cross-claimant for all or part of the claims asserted in the action 
against the cross-claimant. 

The trial on a counterclaim or cross-claim may be consolidated with 
the original action. However, the court may order a separate trial of 
any cross-claim or counterclaim as a matter of convenience, to avoid 
prejudice, or to promote judicial economy. 
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Joinder of Additional Parties 

If joinder will not deprive the court of subject matter jurisdiction, a 
person must be joined as a party to the suit if: 

• in the person’s absence, complete relief cannot be granted to 
those already parties; 

• the person claims an interest in the subject of the action, and 
that interest may be impaired if the person is not joined; or 

• both the person and others who are already parties to the suit 
claim an interest in the subject of the action, and the failure to 
join the person will create a substantial risk of inconsistent 
determinations. 

The court must deny a motion to join a party if joinder of that party 
would render the venue of the action improper. 

If joinder would defeat jurisdiction or venue, the court must determine 
whether the action should proceed among the parties before it, or 
should be dismissed because the court deems the absent person to be 
indispensable. 

If joinder is not required, the court may nevertheless permit joinder in 
certain circumstances. Multiple plaintiffs may join in one action if 
they assert any right to relief jointly, severally, or, in the alternative, in 
connection with the same transaction, occurrence, or series of 
transactions or occurrences, and if any question of law or fact 
common to all plaintiffs will arise in the action. Similarly, a plaintiff 
may join several defendants in the same action if the plaintiff asserts 
against them jointly, severally, or, in the alternative, any right to relief 
in respect of or arising out of the same transaction, occurrence, or 
series of transactions or occurrences, and if any question of law or fact 
common to all defendants will arise in the action. 
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5. Pretrial Proceedings 
The Scheduling Conference 

The Federal Rules of Civil Procedure require the trial court to hold a 
planning and scheduling conference resulting in the issuance of a 
scheduling order within 90 days after the “formal appearance” of a 
defendant or within 120 days after the filing of the complaint. The 
scheduling order will set deadlines for various stages of the litigation, 
including deadlines to amend pleadings, add parties, complete 
discovery and submit various motions to the court. 

Discovery 

“Discovery,” which includes “electronic discovery,” refers to the 
range of procedural options by which parties to a lawsuit obtain 
information about the case prior to trial. The purpose of discovery is 
not only to ascertain facts, but also to limit issues and preserve 
evidence for trial. Electronic discovery relates to the discovery of 
electronically stored information, commonly referred to as “ESI.” 

As a general matter, the scope of discovery is broad, and the 
information sought does not need to be “relevant” to the claims in the 
complaint. Parties may generally use discovery to obtain any 
information that is reasonably calculated to lead to the discovery of 
admissible evidence. The scope of discovery is limited, however, 
when the information sought is subject to a privilege. The most 
common privileges are attorney-client, doctor-patient, husband-wife 
and priest-penitent. Additionally, a party may object to disclosure of a 
trade secret or other confidential, commercial information. An 
attorney’s impressions, conclusions or legal theories are also 
specifically protected from disclosure under the work-product 
doctrine. 

A party may object to discovery when the information sought is 
privileged, or if disclosure would result in embarrassment, undue 
burden or expense. While the parties are encouraged to agree to the 
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scope of discovery, the court will ultimately decide what information 
is discoverable. 

Mandatory Discovery 

The Federal Rules of Civil Procedure require the parties to disclose 
certain basic information that are needed in most cases to prepare for 
trial or make informed decisions about resolutions short of trial, 
without the need for a formal discovery request. Parties are required to 
disclose information regarding potential witnesses, documentary 
evidence, damages and insurance. 

Depositions 

Depositions are statements of a witness under oath, taken in the form 
of questions and answers in the presence of a court reporter who 
transcribes the proceedings through stenography. Depositions may 
also be video-taped for possible use at trial or other hearing. The 
answers may be used at trial to impeach a witness who testifies 
differently than at the deposition, and under certain circumstances, the 
deposition testimony, including video clips, may be received as 
substantive evidence at trial. 

Although the parties typically take depositions in person, they can 
agree to take depositions by telephone or other remote electronic 
means. Videotaped depositions can offer many advantages, including 
(1) permitting the jury to see the witness’s demeanor; (2) allowing the 
jury to see the witness’s physical condition; (3) being easier for a jury 
to follow and possessing more “entertainment” value; (4) allowing for 
better presentation of exhibits; (5) permitting the witness to 
demonstrate or show large items when they cannot be brought into the 
courtroom; (6) controlling or limiting opposing counsel’s disruptive 
behavior, if any. 

A party is not required to issue a subpoena to take another party’s 
deposition. When the deponent is a representative of a corporation, the 
party seeking the deposition can request that the corporate 
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representative with the most knowledge of issues to be addressed in 
the deposition be present. A party can also request that the deponent 
provide documents and other tangible items at the time of the 
deposition. A party to the action who has received a notice scheduling 
that party’s deposition will face serious sanctions for an unexcused 
failure to attend the deposition. 

A party must issue a subpoena to compel a non-party witness to give a 
deposition. A subpoena for deposition of a non-party witness may also 
request that documents be produced at the time of the deposition. 

Interrogatories 
Requests for Production or Inspection 

Upon written request, a party may inspect, copy, test, or sample 
documents or electronically stored information in the possession or 
control of another party to the litigation. “Documents” includes email 
and other electronically stored information, and parties are obligated 
to take reasonable steps to preserve and then produce information 
stored on computers. 

A party is also permitted to inspect any real or personal property that 
is in the possession or control of another party to the lawsuit. The 
party responding to the request may assert objections that the 
documents or property are privileged or object to the request on other 
grounds. The responding party is required to produce documents 
either as they are kept in the ordinary course of business or organized 
and labeled to correspond with categories made in the request. 

A party may serve a request for production of documents only upon 
another party. A party may obtain discovery of items or property in 
the possession or control of a non-party through the service of a 
subpoena that requires the witness to appear and produce the items 
that the party desires to inspect. 
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Requests for Admission 

A party may serve Requests for Admission upon another party to the 
lawsuit which ask the party to “admit” or “deny” a certain statement. 
This discovery device helps to eliminate undisputed matters before 
trial by asking a party to admit specific facts in controversy or to 
admit the authenticity of certain documents to facilitate their 
introduction at trial. The responding party must then admit, deny or 
explain why it cannot admit or deny the matters involved. Failure to 
respond to Requests for Admission constitutes an admission of the 
facts that the requests seek. If the requesting party later establishes a 
fact that the responding party has failed to admit, the court may order 
the responding party to pay the reasonable costs incurred by the 
requesting party to prove the fact. 

Discovery Motions 
Motion for Protective Order 

A party from whom discovery is sought may bring a motion for 
protective order to the court requesting, among other things, that the 
discovery not be had, or that the scope of discovery be limited. These 
motions for protective orders commonly are sought to protect a party 
or witness from unreasonable or invasive discovery requests, for 
example, harassing questions or an unnecessary medical examination. 
A party or person, however, may also bring a motion seeking a 
protective order to protect its trade secrets and other confidential- 
proprietary information. 

The party filing such motion must first make an effort in good faith to 
reach an agreement with the party issuing the discovery request. The 
court is authorized to make any order which justice requires to protect 
a party or person from annoyance, embarrassment, oppression, or 
undue burden or expense. 
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Motion to Compel 

A party seeking discovery may petition the court for an order 
compelling further responses, documents or compliance with requests. 
The party filing such motion must also make a good faith effort to 
reach an agreement with the party that is resisting discovery. If the 
motion is granted, the court may order the nondisclosing party to pay 
reasonable expenses incurred by the party that has brought the motion. 
Conversely, if the motion is denied, the court may award reasonable 
expenses to the opposing party. 

The court may impose sanctions for failure to comply with orders 
regarding discovery. Sanctions may include an order establishing the 
designated facts for purposes of the action, an order preventing the 
party from supporting or opposing designated claims, an order striking 
the pleadings of the disobedient party, an order dismissing the action 
or an order holding the disobedient party in contempt of court. 

Summary Judgment 

A motion for summary judgment provides a procedure for terminating 
without trial actions in which there is no genuine issue as to any 
material fact, and the moving party is entitled to judgment as a matter 
of law. A motion for summary judgment puts the opponent to the test 
of affirmatively coming forward with sufficient evidence for its claims 
or defenses to create a genuine issue of fact. The motion can be used 
to dispose of all or any part of the opposing party’s claims or defenses. 
It can dispose of claims or defenses having no factual support, as well 
as those in which the facts are undisputed, or which turn solely on 
issues of law. 

Before the court may grant summary judgment, it must find from the 
pleadings, papers, affidavits and other evidence filed in support of the 
motion that there is no genuine issue as to any material fact and that 
the moving party is entitled to judgment as a matter of law. Summary 
judgment cannot be granted when a genuine dispute exists as to some 
material fact. 
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A material fact is one that is significant or essential to the issue before 
the court. Irrelevant or minor factual disputes will not defeat a motion 
for summary judgment. A party moving for summary judgment may 
refer to any evidence that would be admissible at trial. Each party also 
is allowed to present its view of the applicable law. The court is 
required to consider all materials in the light most favorable to the 
party opposing summary judgment. If it is unclear whether there is a 
triable issue of fact, then summary judgment must be denied. In order 
to defeat a motion for summary judgment, the non-moving party only 
has to show substantial evidence that triable issues of material fact 
exist, regardless whether evidence of those facts ultimately will be 
sufficiently persuasive to convince a jury at trial. 

Since a summary judgment terminates the action without trial, it 
deprives the losing party of the right to a trial by jury. However, the 
summary judgment procedure has been upheld against challenges that 
it violates the right of the losing party to a jury trial guaranteed by the 
Seventh Amendment to the United States Constitution. In this regard, 
it has been held that where the evidence is so one-sided that one party 
must prevail as a matter of law, there is simply no issue for a jury to 
decide. 

The Federal Rules permit a plaintiff to move for summary judgment at 
any time following the expiration of 20 days from the commencement 
of the action. A defendant may make the motion at any time, i.e., 
without regard to the 20-day hold applicable to plaintiffs’ motions (in 
fact, defendant can file the motion before it answers). The time for 
filing motions for summary judgment may be altered by local court 
rules or the court’s scheduling order. Courts are often reluctant to 
grant summary judgment during the early stages of the proceedings 
since a party must have an adequate opportunity to develop its claims 
or defenses through discovery before summary judgment is 
appropriate. 

The moving papers usually submitted in support of a motion for 
summary judgment consist of a notice of motion and motion, a 
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memorandum setting forth the facts and arguments on which the 
motion is based and declarations and other evidence. Some federal 
courts also require that a motion for summary judgment be 
accompanied by a separate statement setting forth all material facts, 
which the moving party contends are not controverted. Each of the 
material facts in the statement must be adequately supported. A party 
seeking summary judgment must inform the court and the opposing 
party of the specific ground for its motion. It is a common practice in 
many federal and state courts to require that a motion for summary 
judgment be accompanied by a “statement of undisputed facts.” The 
opposing party must then file a response to the statement addressing 
each fact by accepting it, disputing it, or partially accepting it, and 
partially disputing it. 

The moving papers should include declarations or other admissible 
evidence on all matters as to which the moving party bears the burden 
of proof. However, the moving party need not provide any evidence 
on matters as to which the opposing party bears the burden of proof. 
The declarations and other matters supporting the motion must be 
admissible in evidence before the court may consider them. 

When a motion for summary judgment is made, the opposing party 
must respond by setting forth specific facts showing there is a genuine 
issue of material fact that can only be decided at trial. The adverse 
party may not rest upon the allegations or denials of its pleadings. 
Rather, the party must present admissible evidence showing there is a 
genuine issue for trial. The opposition evidence may consist of 
declarations, admissions, evidence obtained through discovery and 
matters judicially noticed. The opposing party may further respond to 
a motion for summary judgment by filing a cross-motion for summary 
judgment in its favor. 

Properly authenticated documents, can be utilized in a motion for 
summary judgment. In appropriate cases, the opposing party may use 
declarations by an expert to raise a triable issue of fact as to some 
elements of the case. As with other opposition declarations, an 
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expert’s declaration must set forth specific facts to support the 
expert’s opinion. 

Declarations and other evidence that would not be admissible are 
subject to a timely objection and may be stricken. Objections to the 
moving party’s evidence can be made either at the hearing or 
beforehand. The opposing party may file written objections or a 
motion to strike the evidence as part of its opposition papers. 
Evidentiary objections not properly made are deemed waived. 

A party cannot create an issue of fact using a declaration contradicting 
admissions previously made in that party’s deposition, complaint, or 
other sworn testimony. Unless the damaging testimony is shown to 
have resulted from mistake or confusion, the contradictory declaration 
creates no genuine issue of fact on a summary judgment motion. In 
ruling on a motion for summary judgment, the court may draw 
inferences from the evidence. However, inferences drawn from the 
evidence must be viewed under circumstances most favorable to the 
nonmoving party. If the opposing party presents only circumstantial 
evidence, the inferences arising therefrom must support its case. 
Otherwise, summary judgment is proper. A party moving for (or 
opposing) summary judgment is entitled to the benefit of any relevant 
presumptions that would be available at trial. 

Opposition evidence must be such that it could trigger disagreements 
on whether the facts claimed by the moving party require a jury or 
judge to resolve the parties’ differing versions of the truth. Moreover, 
even when the basic facts are undisputed, if reasonable minds could 
differ on the inferences to be drawn from those facts, summary 
judgment should be denied. However, where only a single inference 
can be drawn from undisputed facts, there can be no genuine dispute. 

If a court denies a motion for summary judgment on the whole case, 
the court may determine whether partial summary judgment is 
appropriate. A partial summary judgment is a pretrial adjudication that 
certain facts are deemed established for purposes of trial. In the 
federal courts, a partial summary judgment is not final and thus not 
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immediately appealable. The order granting a motion for summary 
judgment is not itself a judgment. The court prepares a separate 
judgment which, if it disposes of the entire action involving all parties, 
is immediately appealable. An order denying a motion for summary 
judgment is interlocutory in nature and is ordinarily not appealable as 
a matter of right. 

6. Class Actions 
Class actions in the United States permit hundreds, thousands and 
even millions of claimants to aggregate their claims into a single 
lawsuit against one or more defendants. The scope of class actions -- 
in terms of discovery and the cost of defending them -- is matched 
only by the monumental exposure that they pose to defendants. The 
damage exposure and cost attendant to taking a class action to trial 
lead many class actions to settle. Some corporations view the 
significant exposure of class actions and resulting likelihood of 
settling them as leading to “strike” suits, which have little merit but 
nevertheless get settled for significant sums due to the risk exposure. 

Class actions in the U.S. can be commenced in either federal or state 
courts. Federal courts were once the sole or dominant domain of class 
actions. More recently, however, class actions have become 
increasingly common in state courts. Moreover, state courts are being 
asked to certify class actions that are national or multistate in scope, 
rather than being confined to just the forum state. Some state courts 
will allow this, while others will not. 

Because the phenomenon of state class actions is relatively recent, 
case law and precedent with respect to all class actions, including state 
and federal class actions, are still dominated largely by the Federal 
Rules and case law interpreting and applying them. The U.S. Class 
Action Fairness Act of 2005, however, gives federal courts 
jurisdiction to hear class-action cases they did not have the power to 
hear before. With some exceptions, it gives federal courts jurisdiction 
to hear class actions when the amount in controversy exceeds $5 
million, and in which any of the members of a class of plaintiffs is a 
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citizen of a state different from any defendant. The Act also gives the 
courts more power to scrutinize class-action settlements. This Act was 
intended to reduce “form-shopping” by plaintiffs—a practice by 
which plaintiffs would look to file a class action in a state likely more 
friendly to its claims. The Act expanded to traditional action of 
diversity jurisdiction to allow some jurisdiction over class actions 
against out-of-state defendants. 

Requirements for Maintaining a Class Action 

A plaintiff or group of plaintiffs purporting to represent a class must 
meet five requirements: number of complainants, commonality, 
typicality, adequacy of representation and predominance. 

Number of Complainants 

Class actions were designed to bring together a multitude of similar 
claims for adjudication -- claims that individual plaintiffs might not 
bring separately because it would not be cost-effective for them to do 
so. In addition, class actions were intended to allow similar claims to 
be brought together where it was not possible to join the claims to be 
adjudicated together. Therefore, the first requirement for a class action 
is that the class members be so numerous that joinder is impracticable. 
Numerosity has been met with as few as 50 class members, and, of 
course, is met with hundreds or thousands of class members. Thus, in 
the vast majority of class actions, numerosity is not a contested issue. 

Commonality 

Claims brought together by the class action procedure must possess 
common questions of law and fact. Commonality is met, as a general 
rule, when the class claims are based on a defendant’s practice or 
representation that is common to all class members. A class action is 
not appropriate when the class claims involve different and distinct 
questions of law and fact. 
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Typicality 

One or more representative plaintiffs represent the interests of all class 
members. These plaintiffs are commonly referred to as class 
representatives. Since class representatives represent the interests of 
all of the members of the class, their claims must be typical of the 
claims of the class members. For example, if the claim of a class 
representative plaintiff is subject to a statute of limitations defense, 
and the claims of other class members are not, the claim of the class 
representative plaintiff may not be typical of the claims of the class. 
Or, in a consumer fraud class action, if questions of reliance affect the 
claim of the class representative, but not the claims of other class 
members, the claim of the class representative is not likely to meet the 
typicality requirement. 

Adequacy of Representation 

The class representative plaintiff must adequately represent the 
interests of the class members. This requirement usually involves 
three areas of inquiry: 

• the class representative plaintiff’s knowledge and grasp of the 
class and its claims; 

• the class representative plaintiff’s financial wherewithal to 
prosecute the class action and be responsible for any costs, 
should they be awarded against the plaintiff class; and 

• the experience of class counsel. 

The threshold for showing that the class representative understands 
the class and its claim is quite low. The class representative meets this 
requirement by demonstrating only a rudimentary understanding of 
the class and its claims. The class representative plaintiff need not 
have a perfect or intricate understanding of the class and its claims. 
Likewise, the class representative plaintiff is not required to have 
knowledge of all of the facts supporting the class claims. Instead, the 
class representative is entitled to rely on class counsel for such facts. 
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But when the class representative is entirely unfamiliar with the class 
and its claims, a court may find that the class representative plaintiff is 
acting merely as a front for class counsel and that the adequacy of 
representation requirement has not been met. 

The class representative plaintiff satisfies the financial wherewithal 
inquiry by agreeing to fund the costs of the lawsuit, not including the 
attorneys’ fees, which are usually paid on a contingency basis as a 
percentage of any recovery. Courts generally will not probe into the 
class representative plaintiff’s finances in connection with this 
inquiry. For practical purposes, class counsel will usually advance the 
costs of the litigation, including items such as copying costs, the cost 
of deposition transcripts, and expert witness fees. The payment of 
costs by class counsel will not prevent the class representative from 
fulfilling the adequacy of representation requirement. 

The inquiry concerning the experience of class counsel is almost 
always resolved in favor of the attorney. It is extremely rare that class 
counsel will be found inadequate. 

Predominance 

In any class action that seeks monetary damages, as opposed to one 
that seeks only injunctive relief, the class representative plaintiff must 
demonstrate that common questions of law and fact predominate over 
any individual questions and that the class action is the superior 
method for adjudicating the class claims. For practical purposes, if the 
showing of predominance is made, the showing of superiority will 
also be met. 

Predominance is required in order to serve the purpose of a class 
action – to efficiently adjudicate numerous individual claims. If 
individual questions of liability and damages predominate over 
common questions, the goal of efficiency and the justification for 
grouping together the claims in a class action for adjudication are not 
met. 
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If the class claims are based on a practice or representation by a 
defendant corporation that is common to all class members, and if the 
individual questions of damages are not extensive, then a court 
generally will find that common questions predominate over 
individual questions. 

However, if there are individual questions of liability with respect to 
class claims, such as what has been said to each class member in a 
consumer fraud action and whether each class member has reasonably 
relied on the representation, then a court may find that predominance 
has not been demonstrated. 

Class Certification 

Parties usually contest the class certification issue vigorously if a class 
is not certified, as without certification much of the damage exposure 
will likely evaporate because it will not be cost-effective for 
individual plaintiffs to pursue their claims. 

Typically, courts allow extensive discovery into class certification 
issues. During class certification discovery, some courts stay 
discovery on the merits. 

The plaintiff usually files a motion for class certification upon the 
completion of class discovery, although it is permissible for the 
motion to be filed before class discovery is completed. The defendant 
then files a memorandum in opposition to class certification, and the 
plaintiff files a reply. When the motion for class certification is fully 
briefed, the court issues its ruling. The court may conduct a hearing to 
receive evidence on the issue of class certification, but is not required 
to do so. 

Appeals 

A court of appeals may permit an appeal from a district court’s order 
granting or denying class-action certification if a petition for 
permission to appeal is filed within ten days after the order is entered. 
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An appeal, however, does not stay proceedings in the district court 
unless the district judge or the court of appeals so orders. 

7. Trials 
Practically every jurisdiction in the world provides a potential remedy 
for a person seeking damages or redress as a result of wrongful 
activities, action or otherwise conduct. In the United States, the 
litigants have the choice in our federal system to have the trial 
conducted by the judge (non-jury trial) or can file for a trial by jury 
wherein the matter in controversy is decided by a jury of not less than 
six, but not more than 12 individuals (in a civil case). 

Non-Jury Trials 

If the parties to a lawsuit fail to demand a trial by jury of issues 
subject to trial as of right by a jury, or if the parties stipulate and 
consent to a trial by the court sitting without a jury, then the arbiter of 
the facts and the law is the United States District Court judge who 
conducts the trial. This known as a “court trial” or a “bench trial.” 

In a bench trial, the court is obligated under the Federal Rules to find 
facts, state its conclusions of law, and then enter judgment. The 
Federal Rules provide that the district judge may make the findings of 
fact and conclusions of law required in non-jury cases orally rather 
than by publishing an opinion embracing his written findings. 
Findings of fact can be either general or special, and they can 
constitute the court’s statement of the ultimate facts on which the case 
must be determined. The findings of fact are reached through logic by 
way of reasonable inferences and deductions from the evidence. The 
conclusions of law are the ultimate determinations arrived at by the 
court in applying the rules of law to the evidence. The purpose of the 
findings is to provide the parties and courts of review with a clear 
understanding of the trial court’s decision and the grounds upon which 
the trial court has relied in reaching the decision. 
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Jury Trials 

The Federal Rules implement the right of trial by jury as declared by 
the Seventh Amendment to the United States Constitution or as 
provided by a statute of the United States. A party may demand a trial 
by jury on any issue subject to the same by serving upon the other 
parties a timely demand in writing at the commencement of the action 
and not later than ten days after the service of the last pleading 
directed to such an issue. The party may specify the issues that he or 
she wishes to have so tried. Otherwise, the party shall be deemed to 
have demanded a trial by jury on all the issues subject to such trial. 
The Federal Rules provide that if the party has demanded trial by jury 
for only some of the issues, any other party within ten days after 
service of the demand, or such lesser time as the court may order, may 
serve a demand for a trial by jury on any other or all of the issues of 
fact in the action. The failure of a party to serve and file a demand 
constitutes a waiver by the party of its right to trial by jury. 
Additionally, the parties can always stipulate to have the matter tried 
without a jury. A party who has demanded a jury trial may not 
withdraw the demand without the consent of all parties. 

Most United States district courts provide for a jury of six people in 
civil cases. The Federal Rules provide that unless the parties otherwise 
stipulate, the verdict shall be unanimous and that no verdict shall be 
rendered by a jury reduced in size to fewer than six members. The 
jurors act as the judges of the facts and analyze and assess the 
credibility of the parties and witnesses and the weight to be given to 
the testimony. 

It is the policy of the United States that all parties who are entitled to 
trial by jury have the right to have the jury selected at random from a 
fair cross-section of the community in the district or division wherein 
the court convenes. Policy also dictates that American citizens have an 
obligation to serve as jurors when summoned for that purpose. In 
order to ensure that a jury is randomly selected, each United States 
district court is obligated to devise and to place into operation a plan 
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for the random selection of jurors. The plan must specify the detailed 
procedures to be followed by the jury commission or clerk in selecting 
the names of the prospective jurors from the voter registration list or 
motor vehicle registration lists. Thereafter, the clerk must publicly 
draw at random the names of as many persons as may be required for 
jury service. When the court orders a jury to be drawn, the clerk or his 
duly designated deputy issues summonses for the required number of 
jurors. 

Generally, individuals summoned for jury duty report to the United 
States district court to which they are summoned and wait in a master 
jury room until a specific court calls for an array of potential jurors to 
come to the courtroom. Once they arrive in the courtroom, the trial 
judge will conduct an initial voir dire examination in which the court 
provides a brief description of the matter in controversy to the jurors 
and then questions the jurors to determine whether there are any 
biases, prejudices or other reasons which would prohibit them from 
sitting as jurors and deciding the case in a fair and impartial manner. 
In some courts, the trial lawyers also may be permitted to ask the 
prospective jurors questions. In civil cases, each of the parties is 
entitled to three peremptory challenges, which means that the party 
through his attorney can challenge a potential juror from sitting on the 
case without stating any reason for that challenge. 

The court has the latitude to consider several defendants or several 
plaintiffs as a single party for the purpose of making challenges. It 
may also allow additional peremptory challenges and permit them to 
be exercised separately or jointly. In conducting the voir dire, the trial 
judge often permits trial counsel to question panel members for a 
reasonable period of time. The Civil Trial Practice Standards, adopted 
by the American Bar Association, suggest that in a case involving 
multiple parties, the court should permit each separately represented 
party to participate meaningfully in voir dire subject to reasonable 
time limitations and avoidance of repetition. 
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All challenges for cause or favor, whether to the entire jury panel or to 
the individual jurors, are determined by the court. Normally, when a 
party through his attorney challenges a prospective juror in such a 
fashion, it is styled as a challenge for cause and the argument on the 
reasons is normally held outside the presence of the prospective juror. 
The court will then decide whether the prospective juror will be 
excused from jury service in the case or remain as a prospective juror. 

In jury trials, most trial judges permit the jurors to take notes during 
the proceedings and to use them during deliberations. Jurors are 
instructed that they are not required to take notes and that the taking of 
notes should not be an impediment to their paying attention to the 
evidence and evaluating the credibility of the witnesses. After the trial 
is over, the juror notes are collected and destroyed. 

In jury trials, all participants in the trial, with the exception of the 
judge and bailiffs or court clerks, are instructed by the judge not to 
have any contact with the jurors. The trial judge always instructs 
jurors at the commencement of a case that he has informed the parties, 
their attorneys and witnesses to refrain from contacting the jurors; and 
jurors are instructed to report any such contact to the trial judge. 
Jurors themselves are also commanded by the court to refrain from 
discussing the evidence in the case and to refrain from reaching any 
conclusions until they have heard all the evidence and have retired for 
deliberations after having been instructed as to the applicable law by 
the judge. Additionally, they are told not to discuss their deliberations 
with anyone outside of the jury room and to refrain from reading 
newspapers or other media articles about the case or to watch any 
television news programs about the matter. Jurors are also cautioned 
that they are not to bring into the jury room or have with them any 
materials which might bear upon the issues in the case under 
consideration. 

Motions and Objections 

Motions in limine are motions parties use to obtain a ruling on the 
admissibility or non-admissibility of evidence prior to the trial. 
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Generally, the district judge will consider the written motions in 
limine by each party prior to jury selection and the voir dire, and 
usually before opening statements. In some situations, the court may 
determine that the motion is not capable of being decided prior to the 
hearing of evidence and might reserve ruling on a motion in limine 
until evidence is proffered during the trial. 

The most prevalent motions made during a trial are those that relate to 
objections made by the attorneys concerning the admissibility of 
evidence. When such an objection is made, the attorney making the 
objection must set forth in a brief comment his reason for the 
objection. Generally, an objection that is not asserted is deemed 
waived. 

The judge will normally rule on the objection without entertaining 
argument, but there are situations where the judge will entertain 
argument on the objection outside the presence of the jury and then 
make his decision. The jury is also normally informed by the court 
that during the trial, attorneys will often have to make objections to 
certain questions and proffered evidence. The jury is not to hold 
against the attorney in reaching its decision the fact that the attorney 
made more objections or was more vociferous in making his 
objections as compared to other counsel. 

Situations also arise when a comment by counsel or testimony or a 
comment by a party or witness, or indeed even a comment by the 
court, may be so prejudicial that the party so offended may have to 
make a motion for a mistrial. This type of motion is one which is 
heard in the absence of the jury so that the jury is not influenced by 
arguments of counsel and comments by the court. 

Under the Federal Rules, the court may grant a motion for judgment 
as a matter of law against a party in a jury trial with respect to a claim 
or defense that under the controlling law cannot be maintained. Such 
motions for judgment as a matter of law may be made at any time 
before submission of the case to the jury. The motion must specify the 
judgment sought and the law and the facts that entitle the moving 
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party to judgment. The court at any time during the trial may enter 
judgment as a matter of law as soon as it is apparent that neither party 
is able to carry a burden of proof that is essential to that party’s case. 

At the conclusion of all of the evidence, and before the matter is 
submitted to the jury, or at such earlier time during the trial as the 
court reasonably directs, any party may file a request that the court 
instruct the jury on the law as set forth in the request. The court 
normally informs counsel of its proposed action upon the request for 
instructions of law prior to the arguments to the jury, and, at its 
election, may instruct the jury before or after argument as to the 
applicable law or both. A party may not assign as error the giving or 
the failure to give an instruction unless the party makes an appropriate 
objection before the jury retires to consider its verdict. The objection 
must distinctly state the matter objected to and the grounds for the 
objection. 

Verdicts 

In a jury trial, after the parties have presented all the evidence, after 
the court has instructed the jury as to the applicable law, and after 
closing arguments, the jury retires to the jury room for its 
deliberations. The jury records the conclusions it has reached in a 
verdict, consisting of various interrogatories submitted by the court 
relating to issues in the case. The court will normally ask the parties to 
submit, prior to the jury retiring to deliberate, forms of the verdict that 
the parties would like the court to submit to the jury. If the parties 
cannot agree upon a form verdict, then each side generally is given the 
opportunity to propose a verdict form and to comment upon the 
verdict form submitted by the opposing party. The court then decides 
the form of the verdict that it will submit to the jury. 

Once the jury has returned its verdict and it is published in open court, 
the parties, through their attorneys, have a right to poll the jurors, 
asking each juror if the verdict so returned has been his or her verdict. 
Following the return of the verdict, the parties should ask the court to 
enter judgment on the verdict. The jurors are discharged, often with 
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the admonition by the court that the jurors are free to discuss the trial 
with counsel or to refuse to do so at their discretion. 

8. Remedies 
Damages 

While a party harmed by a tort can likely never be put in a position 
comparable to how it was prior to the wrongful act, the goal of 
damages in a tort action is to make the injured party “whole” through 
the substitutionary remedy of money—to compensate for tangible and 
intangible losses caused by the tort. 

General damages are those that are common and expected 
consequences of the tort, such as a personal injury claim that includes 
both physical pain and mental suffering. Special damages are those 
specifically defined by the circumstances of the specific case and are 
primarily economic in nature, such as a personal injury claim that 
includes both medical expenses and loss of earnings. Both types of 
damages recognize and include all losses past, present and future, to 
the extent they are reasonably ascertainable and not speculative. 

In addition to compensatory damages, in certain instances an award of 
punitive damages may also be rendered in a tort action. Punitive 
damages are intended to be fair and reasonable to punish the 
tortfeasor’s conduct and deter similar conduct in the future. Such 
damages are awarded only when there is clear and convincing 
evidence that the tortfeasor has maliciously intended to cause the 
injury, or has recklessly and wantonly disregarded the interests and 
safety of others in committing the tortious conduct. 

Punitive damages are a focal point of debate in the United States, with 
many arguing that punitive damage awards can be excessive. In many 
states, the amount of punitive damages is determined by statute. And 
the United States Supreme Court has issued several decisions limiting 
punitive damage awards through the due process clauses of the Fifth 
and Fourteenth Amendments to the Constitution. While the Court has 
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not stated a number or ratio that surely violates these clauses, it has 
indicated that a ratio between punitive and compensatory damages of 
4:1 is broad enough to lend a finding of constitutional impropriety, 
and that a ratio of 10:1 is almost certainly unconstitutional. 

Damages are awarded in a breach of contract action to compensate the 
aggrieved party for all losses caused or likely to result from the 
breach. This may include the value of benefits that would naturally 
arise from the terms of the contract as well as damages resulting from 
the breach, which would be reasonably foreseeable to the parties at the 
time the contract was initially created and are clearly ascertainable. 
Also, if the contract was unique in nature or had special meaning to a 
party, and this was known, or should have been known, to the party in 
breach, special damages may be awarded to address the unusual 
circumstances of the loss. 

A contract may provide for liquidated damages, particularly when the 
parties contemplate that actual damages will be speculative or difficult 
to determine. In such instances, if a party is found to have breached 
such a contract, the amount of the award for damages is defined by the 
contract. Further, a contract may provide that the prevailing party in 
an action related to the subject matter of the contract be awarded 
attorneys’ fees and litigation expenses. The court may also award 
interest accruing from the time the amount in dispute was reasonably 
capable of being ascertained. 

In most instances, the party seeking a recovery in tort or contract is 
held to a legal duty to take all reasonable steps to reduce and mitigate 
the loss and damages incurred. 

Preliminary Injunction 

An injunction is a judicial writ or order requiring a party to do, or 
refrain from doing, a particular act. Prohibitory injunctions require a 
party to refrain from specific conduct. Mandatory injunctions compel 
the performance of affirmative acts. The primary purpose of both 
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forms of injunctive relief is to protect the moving party by preserving 
the status quo. 

An injunction may be preliminary or final. Courts generally grant 
preliminary injunctions after a hearing at an early stage of the 
litigation. The parties offer evidence, frequently in the form of 
affidavits, to support their respective positions. Some courts also 
allow the parties to offer limited testimony at the preliminary 
injunction hearing. 

Temporary restraining orders often precede the issuance of a 
preliminary injunction and are usually the first step in the process of 
seeking a preliminary injunction. In order to prevail on a request for a 
restraining order, the moving party must show that it will suffer 
irreparable injury if the order is not granted. Temporary restraining 
orders prohibit a party from engaging in specific conduct for a short 
time period until the court has an opportunity to reconsider the issues 
and any additional evidence. At the end of that time period, courts 
hold a hearing to determine whether a preliminary injunction should 
be issued. Before the court will grant a preliminary injunction, the 
moving party must demonstrate that: 

• it will be irreparably harmed if the order is not issued; 

• it is likely to prevail on the merits of the case; and 

• it has no adequate remedy at law to compensate the alleged 
wrong or interference, such as monetary damages. 

In the context of business disputes, it is difficult to satisfy the latter 
requirement because parties can usually obtain adequate money 
damages to compensate for their injuries. In addition to the above 
requirements, courts often balance the relative hardships to the parties, 
again focusing on the possibility of irreparable harm if the harmful 
conduct is not enjoined. 

Final injunctions make the preliminary injunction permanent. Final 
injunctions are not issued until the end of the case and have the effect 
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of permanently restraining the offending party from engaging in the 
harmful conduct. 

Specific Performance 

Specific performance is an equitable remedy that requires a party to a 
contract to perform its obligations under the contract. Specific 
performance is only available when the legal remedy, such as an 
action for damages, is inadequate. 

Certain types of cases generally allow for specific performance more 
frequently than others. For example, in the case of a contract for the 
sale of land, it is generally presumed that damages would not 
adequately compensate the plaintiff because land is considered 
unique. 

Specific performance will not be granted if the contract terms are too 
uncertain for the court to know what to enforce. In addition, courts are 
reluctant to enforce a contract that calls for a series of acts requiring 
continuous supervision by the court, such as construction agreements. 
Finally, courts usually will not specifically enforce a contract for 
personal services because of the personal character of services and the 
likelihood that the party receiving the services will not be satisfied. 

Rescission 

Contractual obligations may be revoked or cancelled through 
rescission, which can be achieved by mutual consent of all parties to 
the contract, or sought by any party thereto. Generally, the entire 
contract must be rescinded, unless certain provisions are severable. 
Rescission is appropriate when: 

• consent has been obtained by fraud or deceit, generally 
resulting in a legal injury; 

• consent was given due to mistake or innocent 
misrepresentation; 
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• the public interest would not be served by preserving the 
contract; 

• the consideration fails to meet the contractual requirements or 
becomes void; 

• consent has not been binding because the mental capacity of 
the party is not sufficient to fully appreciate and comprehend 
the nature and consequences of entering into the contract; or 

• consent has been obtained by undue influence arising from an 
unfair advantage held over the rescinding party; an advantage 
obtained through a special or confidential relationship with the 
other contracting party, or the consent to the contract has been 
obtained by means of duress, distress, weakness of mind or 
force. 

Other Remedies 

Other remedies may also be available prior to final judgment. 
Prejudgment or provisional remedies are available only when a main 
action seeks some other relief. Provisional remedies are designed to 
protect against the dissipation of property by the defendant while the 
main action is pending. This ensures that the plaintiff will be able to 
enjoy the benefits of a judgment if the litigation is successful. For 
example, a writ of attachment allows the plaintiff to have the 
defendant’s property seized and held as security in advance of trial 
and a judgment. Generally, a writ of attachment is allowable only for 
claims that arise out of commercial transactions and involve a contract 
claim for money. Only certain types of property are subject to 
attachment; all other types of property are exempt from judgment and 
attachment. Similarly, a writ of possession allows the plaintiff to 
obtain possession of property wrongfully held by the defendant. 

In determining whether to issue a writ of attachment or possession, the 
court must conclude that the plaintiff’s claim is probably valid, with 
the determination of actual validity made later. Before a writ will be 
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ordered, the plaintiff is required to file an undertaking to protect the 
defendant against a wrongful attachment. 

Another provisional remedy is the appointment of a receiver. A 
receiver is a representative appointed by the court to take over the 
control and management of the property that is the subject of litigation 
in order to preserve the property and ultimately dispose of it according 
to final judgment. While the receiver is an officer of the court, the 
person sought to be installed as a receiver is usually nominated by the 
party seeking the receiver’s appointment. However, the receiver may 
not be a party, the attorney of a party or a person interested in the 
action. Like writs of attachment and possession, a receiver is a 
statutory remedy and may be appointed only in the classes of cases 
authorized by statute. 

9. Post-trial Procedures 
Post-trial Motions 
Jury Trials 

A party who has made a motion for judgment as a matter of law at the 
close of the evidence may renew a request for judgment as a matter of 
law by filing a motion not later than 10 days after entry of judgment. 
The 10-day period for filing a renewal motion may not be extended. 

When a verdict has been returned, the court may respond to a renewed 
post-trial motion for judgment by entering an order that: 

• allows the judgment to stand; 

• orders a new trial; or 

• directs entry of judgment as a matter of law. 

If a verdict is not returned, the court may address a renewed post-trial 
motion by ordering a new trial or by directing entry of judgment as a 
matter of law. A party who fails to make a motion for judgment as a 
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matter of law cannot challenge the sufficiency of the evidence on 
appeal. 

The court will enter a post-trial order for judgment as a matter of law 
or order a new trial only if the jury’s verdict is contrary to the clear 
weight of the evidence. 

A party cannot make a motion for judgment after trial unless a similar 
motion is made at the close of the evidence. The court will rarely grant 
relief from this requirement. It will only grant relief if a renewal is not 
necessary to preserve the challenge to the evidence or if a refusal to 
hear the motion would result in a manifest miscarriage of justice. 

In making a motion for judgment at the close of the evidence, a party 
must identify all issues and arguments on which the motion is based. 
Because the post-trial motion for judgment renews a motion made at 
the close of the evidence, it must be based on the same grounds 
advanced in the motion being renewed. The court generally will not 
consider new matters raised for the first time in a post-trial motion for 
judgment. 

A party filing a post-trial motion for judgment as a matter of law may 
also move in the alternative for a new trial. The court may grant a new 
trial for a variety of reasons, including, but without limitation to, the 
insufficiency of the evidence to support the jury’s verdict, and the 
inadequacy or excessiveness of the damages awarded by the jury or 
the improper conduct of the court or counsel. A party seeking a new 
trial must identify all arguments in support of its motion. Arguments 
not made in support of a motion for a new trial are deemed to have 
been waived. 

The court must decide a motion for a new trial even if it has also 
granted a motion for judgment as a matter of law. When the court has 
granted a motion for judgment as a matter of law, its ruling on a 
motion for a new trial is conditioned on whether the judgment as a 
matter of law is thereafter reversed or vacated. 



Dispute Resolution Around the World | USA 
 
 
 

Baker McKenzie | 39 

Court Trials 

Following trials without a jury, the court will make its findings of fact 
and conclusions of law, which will serve as the basis for judgment. A 
party may seek relief from the court’s findings or judgment by filing, 
not later than 10 days following the entry of judgment, a motion to 
amend the court’s filings, to make additional findings, or to amend the 
judgment in accordance with any amended or additional findings. 

In contrast to a party’s right to challenge the sufficiency of the 
evidence in jury trials, a party to a trial without a jury need not object 
to the court’s findings, move to amend them or move for partial 
findings in order to question the court’s findings on appeal. 

Costs 
Attorney Fees 

The general rule in the United States is that each party is responsible 
for paying its own attorney fees, regardless of the outcome of the 
litigation. However, this American Rule, as it has become known, did 
not come into force until the mid-nineteenth century, and it has always 
recognized exceptions that allow courts to penalize losing parties by 
granting fee awards. Exceptions to the American rule are found in 
court rules and in certain statutory claims that specifically provide for 
the recovery of attorney fees. In addition, United States courts 
recognize the rights of parties to agree to fee-shifting provisions in 
contracts. 

In limited situations, the court may impose attorney fees and other 
sanctions for certain forms of misconduct by a party or the party’s 
attorney. The Federal Rules authorize judges to impose appropriate 
sanctions, including payment of the opposing party’s attorney fees, on 
attorneys, law firms or parties who assert frivolous claims or defenses, 
or who file pleadings, motions or other documents for an improper 
purpose. 
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Federal law also gives courts the power to award attorney fees as 
sanctions against an attorney who unreasonably and vicariously 
prolongs the proceedings in any case. Sanctions are appropriate when 
the attorney acts in subjective bad faith, which will be found out when 
the attorney willfully or recklessly pursues a frivolous position or 
pursues a meritorious position for the purpose of harassing an 
opponent. 

Finally, independent of statutory enactments, federal courts have 
inherent authority to impose sanctions for a variety of types of willful 
and reckless actions when combined with factors such as 
frivolousness, harassment, or an improper purpose. When these 
factors are present, courts may use their inherent power to award some 
or all of the fees and costs of the opposing party’s attorney. 

Costs other than Attorney Fees 

Under the Federal Rules, costs are awarded as a matter of course to 
the prevailing party unless the court otherwise directs. But, consistent 
with the American Rule, costs generally do not include attorney fees. 
Federal law limits recovery of costs to: 

• certain court fees; 

• court reporter fees; 

• witness fees and expenses; 

• printing and copying fees; 

• certain docket fees; and 

• fees for court-appointed experts and interpreters. 

An award of costs in a state court may include additional items and be 
a more generous recovery. 

While the Federal Rules authorize the award of costs to the prevailing 
party as a matter of course, the district court reserves discretion to 
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deny the award. However, before the court will deny costs to the 
prevailing party, the losing party must demonstrate that an award of 

costs would be unjust, as is often the case when the lawsuit produces a 
mixed outcome, with each party prevailing on certain issues. But the 
mere fact that the losing party litigated the action in good faith does 
not provide a sufficient basis for denying costs to the prevailing party. 
Similarly, the fact that the losing party’s position had merit and that 
the case presented close and difficult issues is not an appropriate 
reason for denying costs to the prevailing party. 

10. Judgments Entry (in General Terms) 
A judgment follows the decision reached in a lawsuit. A decision is a 
determination of fact or law made by the judge’s findings or a jury’s 
verdict, while a judgment is the announcement of that decision (i.e., 
the act gives the decision legal effect). 

To be given effect, a judgment must be set forth in a separate 
document that is filed with the court clerk and entered into the court 
docket in accordance with procedures prescribed by the Federal Rules. 
The court clerk must serve notice of entry of the judgment by mail 
upon each party who is not in default. When there are multiple parties 
involved in an action, a court may direct the entry of a final judgment 
as to fewer than all claims or parties. 

Entry of Default Judgments 

A defendant who fails to respond to a pleading within the time 
designated for response is in default and thus subject to entry of a 
default judgment. The Federal Rules authorize the court to enter 
default judgments if the defendant is neither a minor nor an 
incompetent person, the defendant has not appeared in the action, and 
the plaintiff demonstrates that the relief sought is in an ascertainable 
sum. The court in its discretion may set aside an entry of default for 
good cause. 
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Like other final judgments, default judgments are subject to timely 
post-judgment attack under the mechanisms discussed below. 

Impact of a Judgment’s Entry 

Final judgments preclude future relitigation of the same issues and 
claims between the parties based on the theories of claim preclusion 
and issue preclusion. Claim preclusion and issue preclusion are legal 
doctrines that promote judicial economy by preventing duplicative 
litigation. 

The Constitution and laws of the United States assure that the 
judgments of a court in one state will be recognized and enforceable in 
another state to the same extent that they would be in the state in 
which the judgment is rendered. 

Claim Preclusion (Res Judicata) 

Res judicata, or claim preclusion, protects a judgment by intervening 
to foreclose subsequently filed actions involving both matters already 
litigated and matters that might have been litigated. If a cause of 
action is identical to a claim in a prior action, and if the earlier action 
produces a final judgment on the merits, the parties will be prevented 
from adjudicating the present claim, regardless whether the claimant 
wins or loses the prior claim. In order for preclusion to occur, the 
parties must be the same as, or in close relation to (in privity with), an 
earlier party. If these elements are met, the claim of these parties will 
be dismissed. 

Issue Preclusion (Collateral Estoppel) 

Collateral estoppel, or issue preclusion, complements claim preclusion 
by giving preclusive effect in a subsequently filed action to an issue 
raised and adjudicated in an earlier proceeding, even if the cause of 
action is different in the second case. Before collateral estoppel will 
apply, the identical issue must have been decided in the prior action, 
must be decisive of the present action, and the party or its privy to be 
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precluded from relitigating the issue must have had a full and fair 
opportunity to contest the prior determination. 

Unlike claim preclusion, which applies only when the same cause of 
action is repeated, issue preclusion applies when the second cause of 
action is different, but contains an issue already decided in the first 
action. 

While there is no technical requirement that the parties be identical, 
due process prevents parties that have absolutely no connection to the 
prior action from being bound by issue preclusion. As a result, a non- 
party to a prior action can generally use issue preclusion in a 
subsequent action against a party from that prior action. However, a 
party to the prior action cannot assert issue preclusion against a non- 
party to the prior suit (unless the non-party is in privity with another 
party from the first action). 

The District Court’s Power to Grant Relief from Judgments 

The district court, on its own initiative or on the motion of any party, 
may at any time correct clerical mistakes and errors of oversight or 
omission in judgments, orders and other parts of the record. 

The district court, on the motion of a party, may also relieve a party 
from a final judgment, order or proceeding upon a showing of: 

• mistake, inadvertence, surprise or excusable neglect; 

• newly discovered evidence; 

• fraud or other misconduct of the adverse party; 

• a void judgment; 

• release or discharge of the judgment; or 

• any other reason justifying relief. 
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A party seeking relief based on any of these reasons must move the 
court for relief within a reasonable time, but in no event may a party 
make a motion based on (a), (b) or (c) more than one year after entry 
of judgment. 

Enforcement of Money Judgments 

After a judgment awarding damages is rendered, the successful party 
becomes the judgment creditor and the party against whom judgment 
was rendered becomes the judgment debtor. If the debtor fails to 
satisfy a money judgment, the creditor may enforce the judgment 
through a writ of execution, which is an order issued by the court 
directing an officer of the court to seize the property of the judgment 
debtor and transfer the proceeds to the judgment creditor. To aid in 
execution, a judgment creditor may conduct discovery. 

The federal district court generally applies state procedures for 
enforcement (based on the state in which the district court sits), but 
must follow federal law whenever there is a statute that specifically 
applies to a given case. 

Enforcement of Nonmonetary Judgments 

When a judgment directs a party to perform a specific act, the court 
has several options available to assure that the party complies. If a 
party fails to perform the act within the time ordered by the judgment, 
the court may: 

• appoint another person to carry out the defendant’s obligation 
and order the act to be done at the defendant’s expense; 

• issue a writ of attachment or a sequestration against the 
property of the defendant to compel obedience, or enter 
judgment divesting the defendant’s title in the property; 

• find the defendant in contempt; or 
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• issue a writ of execution as to the property, if the judgment is 
to deliver specific property. 

The court may direct the disobedient party to pay the costs of 
performing the act required by the judgment. 

Enforcement Against Non-parties 

In certain situations, the Federal Rules permit enforcement of orders 
by or against persons who are not parties to an action. Generally, these 
participants are treated as if they were actually parties, and any rules 
that apply to named parties similarly apply to them. An order may be 
enforced in favor of a non-party when it is intended to benefit the non- 
party or when the non-party shares a common interest with the party 
for whom judgment has been entered. An order may be enforced 
against a non-party when the non-party’s interests are so closely 
aligned with those of the party against whom the order has been 
entered that enforcement against the non-party is fair. However, a 
judgment will not be enforced against a non-party if enforcement 
violates due process or is otherwise unlawful. 

11. Appeals 
Appeals (in General Terms) 

Appeals of district court orders and judgments are generally taken to 
the United States court of appeals. A party initiates an appeal of a 
district court judgment or order by filing a notice of appeal in the 
district court and paying the required fee. The notice of appeal merely 
requires stating the name of the party filing the appeal, the judgment 
or order being appealed, and the court to which the appeal is taken. 
The district court also may require an appellant to post a bond or file 
other security to cover the costs of an appeal. Any nongovernmental 
corporate entity to a proceeding in the court of appeals also must file, 
along with its first filing, a corporate disclosure statement identifying 
all of its parent corporations and listing any publicly held company 
that owns 10% or more of the party’s stock. 



 
 
 
 

46 | Baker McKenzie 

The briefing on an appeal includes the appellant’s brief, the appellee’s 
brief and a reply brief, which may be filed by the appellant in response 
to the appellee’s brief. The court must allow oral argument unless a 
panel of three judges determines it is unnecessary. Typically, a three- 
judge panel hears an appeal, but occasionally an appeal will be heard 
by all judges of a particular court (en banc). Each circuit has its own 
local rules, which must be observed in addition to the general rules. 

The filing of an appeal does not automatically stay execution of an 
order or judgment. But except in appeals from judgments in injunction 
and receivership actions and appeals from judgments or orders 
directing an accounting in patent infringement cases, an appellant may 
obtain a stay as a matter of course by applying to the district court and 
posting a supersede as bond as security against the appeal. The stay 
becomes effective when the district court approves the bond. If filing 
in the district court is impracticable or if the district court denies the 
motion for stay or injunctive relief, the appellant may file a motion to 
stay the judgment in the court of appeals. 

Appeals from Decisions of the Tax Court 

The court of appeals also reviews decisions of the federal tax courts. 

A party initiates a tax court appeal by filing a notice of appeal with the 
tax court clerk within 90 days of the entry of the tax court’s decision. 

If a party makes a timely motion in the tax court to vacate or revise 
the tax court’s decision, the time to appeal runs from the later of the 
entry of an order disposing of the motion or from the entry of a new 
order. 

Appeals of Interlocutory Orders 

Generally, interlocutory orders -- interim orders of the district court 
that do not bring the litigation to a conclusion, are not immediately 
appealable, but must await entry of final judgment or order. In limited 
and carefully defined circumstances, interlocutory orders are 
immediately appealable as of right. In other instances, such as orders 
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certified by the district judge, an immediate appeal is within the court 
of appeal’s discretion. Before an order may be certified, the district 
judge must conclude that the order involves a controlling question of 
law as to which there is substantial ground for difference of opinion 
and that an immediate appeal may materially advance the ultimate 
termination of the litigation. 

In instances when an immediate appeal of an interlocutory order is 
within the court of appeal’s discretion, an aggrieved party may file a 
petition with the clerk of the court of appeals, with proof of service on 
all other parties, for permission to file an immediate appeal. The 
petition must be filed within the time specified by the rule authorizing 
the appeal or, if no time is specified, within the time allowed to file a 
notice of appeal when the appeal is of right. An answer to the petition 
or a cross-petition may be filed within seven days of service of the 
petition. Typically, there is no oral argument on the petition. If a 
petition is granted, a separate notice of appeal need not be filed, 
although the appellant must pay all required fees and must file a bond 
for costs, if required by rule. 

Appeals as a Matter of Right 

Almost all final decisions of the district courts that terminate litigation 
on the merits are appealable as of right to the court of appeals. In 
addition, a party may appeal, as a matter of right, certain interlocutory 
orders, such as decrees regarding the rights and liabilities of parties in 
admiralty cases; orders entering, denying, modifying or extending 
injunctions and specified receivership orders. 

Generally, in a civil case appealable as of right, a notice of appeal 
must be filed within 30 days after the entry of the judgment or order 
being appealed. When the United States or an officer or agency of the 
United States is a party, the notice of appeal must be filed within 60 
days of the disputed order or judgment. The time to file an appeal may 
be suspended if made timely in the district court and pending the entry 
of an order disposing of any of the following motions: 
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• a renewed motion for judgment as a matter of law; 

• a motion to amend or make additional factual findings; 

• a motion for attorney’s fees (if the district court extends the 
appeal deadline); 

• a motion to alter or amend the judgment; 

• a motion for a new trial; or 

• a motion for relief from a judgment or order made within 10 
days of the judgment or order. 

The district court may also extend the time to file a notice of appeal, 
upon motion filed by a party within 30 days after the time allowed for 
filing the notice has expired, when the party shows excusable neglect 
or for good cause. In addition, if a timely notice of appeal is filed by 
any party, any other party may file an appeal within 14 days thereafter 
or 30 days after the entry of the judgment or order, whichever is later. 
In certain circumstances, the time to appeal may also be reopened 
when a party does not receive notice of the entry of a judgment or 
order within 21 days. 

The timely filing of an appeal is necessary for jurisdiction. 

Supreme Court 

A party may appeal as a matter of right to the United States Supreme 
Court in only very limited circumstances, such as when a three-judge 
district court panel declares an Act of Congress to be unconstitutional. 

Except in those rare situations appealable as of right, a party seeks 
Supreme Court review by filing a petition for a writ of certiorari. The 
Supreme Court may in its discretion review decisions of the court of 
appeals. It may also review final judgments or decrees of the highest 
court of a state, if the judgment or decree turns on a substantial federal 
question. The Supreme Court may also review decisions certified for 
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such review by the court of appeals. Whether by writ of certiorari or 
appellate court certification, Supreme Court review is discretionary 
and rarely granted. Under an internal practice known as the “rule of 
four,” certiorari will be granted only if four of the nine justices vote to 
grant the writ. 

Generally, a party seeking Supreme Court review of a judgment 
entered by a state’s highest court or a United States court of appeals 
must file a petition for a writ of certiorari within 90 days after entry of 
judgment. If a party timely files a petition for rehearing in the court 
below, the time for filing a petition for a writ of certiorari begins to 
run from the denial of the request for a rehearing, or if the petition for 
rehearing is granted, from the subsequent entry of judgment. For good 
cause, the time for petitioning for a writ of certiorari may be extended 
for not more than 60 days. 

12. Recognition and Enforcement of Foreign 
Judgments 

Controlling Law 

No federal legislation provides uniform standards for recognition and 
enforcement of foreign judgments, and the United States has not 
entered into any treaties providing for recognition or enforcement of 
court judgments from other countries. Instead, the laws of individual 
states govern the recognition and enforcement of foreign judgments. 

The majority common-law view of the states is that judgments of 
foreign countries are entitled to recognition and enforcement generally 
to the same extent as sister-state judgments, with some additional 
barriers to enforcement described below. Once a court in one state has 
recognized a foreign judgment, that domestic court’s decision is 
entitled to the full faith and credit of the other states as a U.S. 
judgment. 

Thirty-one states -- including the country’s leading commercial 
centers -- as well as the District of Columbia and the U.S. Virgin 
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Islands have enacted similar substantive requirements and procedures 
for recognition of foreign country judgments by adopting the Uniform 
Foreign Money Judgments Recognition Act (1962) (“1962 
Recognition Act”) or the Uniform Foreign-Country Money Judgments 
Recognition Act (2005) (“2005 Recognition Act” and collectively 
with the 1962 Recognition Act, the “Recognition Acts”), which is 
modeled on the 1962 Recognition Act but adds several new 
provisions.1 

Requirements for Recognition of a Foreign Money 
Judgment 

Recognition and enforcement of a foreign country’s judgment is a 
two-step process, with recognition being a condition precedent to 
enforcement. Alternatively, a party might choose to only seek 
recognition of a foreign country’s judgment rather than enforcement 
in certain circumstances, such as for the defensive purposes of offset 
or for the potential preclusive effect of the foreign country’s 
judgment, preventing re-litigation in U.S. courts of issues already 
decided elsewhere. 

In actions for the recognition of foreign country money judgments, the 
court will first look to common law concepts of comity or to one of 
the Recognition Acts (if enacted in that state) to determine whether 

                                                      
1 According to The National Conference of Commissioners on Uniform State Laws, the 1962 
Recognition Act was enacted in Alaska, California, Colorado, Connecticut, Delaware, District of 
Columbia, Florida, 
Georgia, Hawai’i, Idaho, Illinois, Iowa, Maine, Maryland, Massachusetts, Michigan, Minnesota, 
Missouri, Montana, New Jersey, New Mexico, New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Texas, U.S. Virgin Islands, Virginia, Washington. Uniform 
Law Commissioners, The National Conference of Commissioners on Uniform State Laws, “A 
Few Facts About the Uniform Foreign Money Judgments Recognition Act,” at 
http://www.nccusl.org/Update/uniformactfactsheets/uniformacts-fs- ufmjra.asp (last accessed 
11/11/2008). California, Colorado, Idaho and Michigan have since replaced the 1962 
Recognition Act with the 2005 
Recognition Act, and Nevada has enacted the 2005 Recognition Act. The National Conference of 
Commissioners on Uniform State Laws, “A Few Facts About The Uniform Foreign-Country 
Money Judgments Recognition Act (2005),” at 
http://www.nccusl.org/Update/uniformactfactsheets/uniformacts-fs- ufcmjra.asp (last accessed 
11/11/2008). 
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the foreign money judgment should be recognized. Once recognized, 
the foreign money judgment becomes a new judgment of the state or 
federal court from which recognition is obtained, and the judgment is 
enforceable and executable as any other domestic U.S. judgment. 

The Recognition Acts encompass any foreign country judgment 
granting or denying recovery of a sum of money, excluding judgments 
for taxes, judgments for fines or other penalties and judgments related 
to domestic matters such as alimony and child support. To be 
recognized, the foreign country money judgment must be final, 
conclusive and enforceable in the jurisdiction in which it was 
rendered. 

A U.S. court will generally recognize a final foreign money judgment 
unless: 

• the judgment is rendered under a system that does not provide 
impartial tribunals or procedures compatible with the 
requirements of due process of law, though this does not 
require that procedures of the foreign tribunal match domestic 
procedures; 

• the foreign court did not have personal jurisdiction over the 
defendants; or 

• the foreign court did not have jurisdiction over the subject 
matter. 

There is a strong presumption that the rendering court had jurisdiction, 
and it is typically the defendant’s duty to rebut this presumption. 

Courts also have discretion to refuse recognition if: 

• the defendant in the proceedings in a foreign court did not 
receive notice of the proceedings in sufficient time to enable 
him to present his defense; 

• the judgment was obtained by fraud; 
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• the cause of action on which the judgment is based is 
repugnant to the public policy of the state in which 
recognition is sought; 

• the judgment conflicts with another final and conclusive 
judgment; 

• the proceeding in the foreign court was contrary to an 
agreement between the parties under which the dispute in 
question was to be settled through means other than by 
proceedings in that court; or 

• in the case of jurisdiction based only on personal service, the 
foreign court was a seriously inconvenient forum for the trial 
of the action. 

If the Recognition Acts do not apply, courts will look to the common 
law of comity to determine whether to recognize and enforce a foreign 
judgment. In applying principles of comity, courts will be guided by 
various criteria such as formal notice of the proceedings, procedural 
fairness, impartial administration and the subject matter of the 
judgment. Generally the courts will refuse to enforce foreign 
judgments related to certain special topics of local importance such as 
tax proceedings. 

A U.S. court may decide to enforce the judgment entirely, partially or 
not at all. In the absence of special circumstances, however, a foreign 
judgment will not be given greater effect in the United States than it 
has in the country of origin. 

Procedure to Recognize a Foreign Judgment 

Exequatur, the one step recognition and enforcement procedure 
commonly utilized in Europe and Latin America, is not available in 
the United States. The courts of the United States generally require a 
new lawsuit to be brought on the foreign judgment, and if recognition 
is granted, a new United States judgment will be issued. The party 
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requesting recognition must attach a copy of the foreign judgment and 
provide an English translation if the judgment is not in English. 

Failure to submit an English translation may result in dismissal of the 
enforcement action. In deciding if the translation is accurate, the court 
will not necessarily give greater weight to official translations from 
the court of origin than to translations made by private parties. 

A proper foreign official must authenticate the documents evidencing 
the foreign money judgment. Authentication requirements vary 
depending upon where the foreign judgment originates. Because the 
United States is a party to the widely accepted Hague Convention 
Abolishing the Legalization of Foreign Public Documents, 
authentication procedures are greatly simplified when the judgment 
originates in another signatory nation. Under the Hague Convention, a 
party need only obtain an Apostille from the appropriate local 
authority. 

It is not possible for the judgment creditor to simply register the 
foreign judgment in a U.S. court to have it enforced. However, the 
judgment creditor may be able to have the case decided by summary 
judgment, especially since the U.S. court will not review the dispute 
on its merits. The common law requirement of a new lawsuit was not 
altered by passage of the Recognition Acts themselves because the 
acts do not contain detailed procedures setting forth the method by 
which foreign-money judgments are recognized. 

The length of time necessary to recognize and enforce the foreign 
judgment will vary depending on the procedures available under state 
law, the defenses asserted by the judgment debtor and the workload of 
the court hearing the case. It may take anywhere from a few months to 
a few years to obtain recognition and enforcement. The losing party 
will ordinarily have the right to appeal the decision of the trial court to 
the appropriate state or federal court of appeals. 
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Procedure to Enforce a Foreign Judgment 

Foreign judgments may be enforced in the United States in different 
ways. Most often, the judgment creditor seeks to levy on the judgment 
debtor’s property in the United States. There is no uniform procedure 
for the enforcement of a recognized foreign money judgment. 
Enforcement procedures vary from state to state and depend on factors 
such as the location and type of assets held by the judgment debtor. 

13. Arbitration 
Agreements to Arbitrate 

The Federal Arbitration Act (“FAA”) provides that any transaction 
involving interstate or international commerce may be settled either 
by an arbitration based upon a written provision contained in the 
contract or by an agreement in writing to submit to arbitration an 
existing commercial controversy. Such written arbitration provisions 
and agreements are valid, irrevocable and enforceable, except when at 
law or in equity, grounds exist for the revocation of any contract. 

Most arbitrations in the United States are conducted before either the 
American Arbitration Association or a self-regulatory organization 
such as the National Association of Securities Dealers, the New York 
Stock Exchange, the National Labor Relations Board or other 
industry-related alternative dispute resolution forum. 

Arbitration clauses are presumptively enforceable, and any doubts 
concerning the scope of an arbitration clause are resolved in favor of 
arbitration. 

The grounds for avoiding application of an arbitration clause are 
principally those used to avoid enforceability of any contract -- fraud, 
duress, waiver or unconscionability. Although these grounds are 
available to a party, the actual application of these defenses to an 
arbitration clause is extremely narrow and circumscribed. For 
example, to set aside an arbitration clause on the basis of fraud, it is 
not sufficient to allege that a party has been fraudulently induced into 
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entering into the contract. Rather, a party seeking to avoid 
enforcement of an arbitration clause must establish that it has been 
fraudulently induced into entering into the arbitration clause itself, and 
not into the larger agreement within which the clause is contained. 
Likewise, the party seeking to avoid enforcement of an arbitration 
clause based upon unconscionability must show that the clause itself, 
not the contract as a whole, was unconscionable at the time it was 
made. 

The strong policy favoring arbitration also extends to persons and 
entities not actually parties to the arbitration clause. For example, 
courts have held repeatedly that intended beneficiaries, trustees, 
control persons, agents, directors, officers and employees are subject 
to arbitration clauses despite their status as non-signatories. 

Selection of Arbitrators 

The parties may agree upon the selection of arbitrators within the 
arbitration provision of the contract, or they may agree to use the 
selection process of an arbitral organization or industry forum. 
Although there is no set requirement for the number of arbitrators in 
most commercial settings, generally the parties agree to submit their 
dispute to a single arbitrator or a panel of three arbitrators. 

Parties may agree by contract to select arbitrators in any number of 
ways. Common procedures include agreement that each party will 
select one arbitrator, and the two arbitrators will then select a third 
arbitrator. The parties may also agree in advance to appoint a 
particular arbitrator or arbitrators to hear any dispute, or may agree in 
advance to a list of agreeable potential arbitrators from which a panel 
later may be selected. 

In the absence of agreement by the parties, the forum in which the 
case will proceed may utilize a process of selection to appoint 
arbitrators. Often, the selection method includes presenting the parties 
with a list of potential arbitrators from which the parties may strike 
undesirable arbitrators, and rank in order of preference the remaining 
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arbitrators on the list. The forum then will correlate the parties’ lists 
and compile the names of a panel from the remaining list, or appoint 
replacements if necessary. 

If no method is provided in the contract for the selection of arbitrators, 
the FAA requires the court, upon application of either party to the 
controversy, to designate and appoint an arbitrator or arbitrators who 
will act under the agreement with the same force and effect as if 
specifically named in the contract. If the contract does not dictate 
otherwise, the court will appoint a single arbitrator. 

The Power of Arbitrators 

Arbitrators, like judges, have the power to decide cases. Arbitrators 
have extensive power and discretion in conducting the hearing and 
over the finality given the award. The strict rules of evidence applied 
in a court are not usually adhered to in arbitration. In general, an 
arbitration proceeding is informal and permits more liberal 
introduction of evidence than would be permitted in court. 

Additionally, arbitrators are granted wide latitude in determining the 
form and scope of discovery that the parties may conduct. Some 
forums permit parties to take a limited number of depositions, while 
others discourage discovery except in extreme circumstances. The 
arbitration process is intended to provide a speedy and cost-effective 
resolution of disputes. Consequently, those considerations impact the 
extent of discovery. 

Arbitrators are not strictly bound by case precedent or statutory law. 
Rather, they are guided in their analysis by the underlying principles 
of the law and are given wide latitude in their interpretation of legal 
concepts. Conversely, in some jurisdictions, if the arbitrators 
manifestly disregard the law or exceed their power, the award may be 
vacated. 

Arbitrators may award compensatory damages, punitive damages, 
injunctive relief, sanctions for discovery abuse, interest, attorneys’ 
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fees and forum fees, and may apportion these as the arbitrator or panel 
deems equitable. 

Arbitrators are governed by a suggested Code of Ethics for Arbitrators 
in Commercial Disputes. While the code is not part of the arbitration 
rules of the American Arbitration Association or any other 
organization, it is intended to provide ethical guidelines in many types 
of arbitrations. 

The Role of Courts in Arbitration Proceedings 

The role of United States courts in the arbitration process is limited. 
The courts’ role is governed by both the New York Convention on 
Commercial Arbitration and the FAA. The New York Convention is a 
treaty signed by the United States and more than one hundred other 
countries that provides an enforcement mechanism for awards 
resulting from international arbitrations. The FAA implements the 
New York Convention in the United States. Federal courts recognize 
that the enactment of the FAA has created a strong presumption in 
favor of arbitrating international commercial disputes, and thus, accept 
that their role in arbitration proceedings is naturally limited. 

The Power of Courts to Stay or Compel Arbitration 

The FAA requires a court to immediately stay or dismiss a lawsuit 
once it has found the existence of an enforceable arbitration clause 
between the parties. When a dispute arises concerning the arbitration 
clause, the court is required to proceed to a summary determination of 
the applicability of the clause. If the court is satisfied that the dispute 
is subject to an enforceable agreement to arbitrate, it must stay the 
court proceeding and compel arbitration. If the court denies the 
motion to stay the court proceeding, the party filing the motion may 
immediately appeal that decision to the appropriate appellate court. 

While the court decides if a case is subject to an enforceable 
arbitration clause, the arbitrator determines what claims are subject to 
the clause. In making the initial determination regarding the 
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requirement to arbitrate the dispute, the court will read the clause 
broadly, and resolve doubts in favor of enforcing an arbitration 
provision. Any claims that could fall within the reading of the clause 
are compelled to arbitration. There is no interlocutory right to appeal a 
decision compelling arbitration. 

The Power of Courts to Provide Interim Relief 

A party may pursue injunctive relief before commencing an 
arbitration without waiving either party’s right to arbitrate the dispute. 
A party can petition any court with jurisdiction over the matter for 
interim relief. Courts weigh requests for interim relief by analyzing 
three factors: 

• the likelihood of success on the merits; 

• the possibility of irreparable harm to the moving party should 
the interim relief not be granted; and 

• a balance of the relative hardships to both parties. 

The interim order issued by a court typically will remain in place until 
the arbitrator or panel can rule upon it. However, many arbitral 
organizations and institutions have taken additional steps to supplant 
the court’s role in this process, and have developed written procedures 
for handling urgent, pre-arbitral matters. For example, the 
International Chamber of Commerce (“ICC”) has developed a pre- 
arbitral referee procedure. 

For international arbitration, various states within the United States, 
including commercial centers of California, Florida, New York and 
Texas, have enacted statutes based upon the United Nations 
Commission on International Trade Law (“UNCITRAL”) model law, 
which allows courts to order interim measures of protection even 
where the place of arbitration is located outside those states. 
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The Power of Courts to Vacate Arbitral Awards 

A party seeking to vacate an arbitral award may petition the United 
States court sitting in the district where the arbitral award is made. 
The court may vacate the award upon a showing that: 

• the award has been procured by corruption, fraud, or illegal 
means; 

• there has been evident partiality or corruption in any or all of 
the arbitrators; 

• the arbitrators have been found guilty of misconduct in 
refusing to postpone the hearing, upon sufficient cause shown, 
in refusing to hear evidence pertinent and material to the 
controversy, or of any other misbehavior by which the rights 
of any party have been prejudiced; 

• the arbitrators have exceeded their powers, or so imperfectly 
have executed them, that a mutual, final and definite award 
upon the subject matter submitted is not made. 

When an award is vacated, if the time specified by the contract for an 
award has not expired, the court has discretion to direct a rehearing by 
the arbitrators. As with a court’s denial to stay proceedings pending 
arbitration, a decision to vacate an arbitral award is appealable 
immediately by the non-moving party. 

Enforcement and Appeal of the Arbitration Award 

In an international arbitration between foreign and United States 
parties, any party may petition any court with jurisdiction to enforce 
the final award. A United States court will enforce an award if the 
party moves for enforcement within three years of the award, unless it 
finds a reason for refusing to enforce the award. The New York 
Convention specifies the following grounds for refusing to enforce an 
arbitral award: 
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• the parties lacked capacity or the arbitration agreement is 
invalid under applicable law; 

• the party against whom the award is to be enforced was not 
given proper notice of the appointment of the arbitrator or of 
the arbitration proceedings or was otherwise unable to present 
its case; 

• the award exceeds the scope of the arbitration agreement; 

• the composition of the arbitral tribunal or the arbitral 
procedure is not in accordance with the agreement of the 
parties, or, failing such agreement, is not in accordance with 
the law of the country where the arbitration has taken place; 

• the award has not yet become binding on the parties, or has 
been set aside or suspended by competent authority of the 
country in which, or under the law of which, the award is 
made; 

• the subject matter of the dispute is not capable of settlement 
by arbitration under United States law; or 

• the recognition or enforcement of the award will be contrary 
to the public policy of the United States. 

A court order confirming or enforcing an arbitral award under the 
FAA has the same force and effect in all respects as a United States 
court judgment, and the award may be enforced as if it has been 
rendered in an action in the court in which it is entered by the court. 
Typically, there is no appeal process for arbitration awards in the 
United States. Indeed, the U.S. Supreme Court recently held that in 
proceedings under the FAA, courts will not enforce agreements 
providing for judicial scrutiny of arbitration awards other than on 
grounds for vacating or modifying the award specifically set forth in 
the FAA. 
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14. Mediation 
In state and federal courts in the United States fewer than 5% of civil 
cases ever reach trial. Many of the cases that do not reach trial are 
successfully resolved by mediation. Courts in the United States now 
strongly encourage and often require mediation to promote settlement 
of civil lawsuits. Indeed, federal courts are required by law to devise 
and implement alternative dispute resolution programs, and federal 
judges may, in their discretion, require parties to participate in 
mediation or early neutral evaluation. 

Mediation Defined 

Mediation involves an attempt by the parties to resolve their dispute 
with the aid of a neutral third party mediator. The neutral mediator 
may be appointed by the court or may be selected by the parties. 

Mediation has many distinguishing qualities that encourage its use, 
including: 

• It is voluntary. Absent specific court compulsion, the parties 
are free to choose how long and under what circumstances to 
remain in mediation. The parties have the power to 
unilaterally end the mediation whenever and for whatever 
reason. 

• It is cooperative. The parties and the mediator work together 
to arrive at the best solution for all involved. 

• It is governed by the parties. The parties retain decision-
making power; therefore, a party is not bound to a provision to 
which it does not agree. 

• It is confidential. Nothing that occurs during the mediation or 
that is prepared for the mediation may be used in a subsequent 
proceeding, unless the parties waive confidentiality in writing. 
The degree of confidentiality is governed by agreement, 
statute or rules of evidence. Mediation is especially beneficial 
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in sensitive cases involving information that the parties do not 
want aired in a public forum, but must be brought to light in 
order to settle the dispute. Confidentiality encourages open 
discussion, since the parties do not fear the information being 
used later against them. 

• It is impartial. The role of the mediator is that of a neutral 
third party, who is bound ethically to disclose any bias he may 
have. The mediator’s role is not to pick a side, but merely to 
assist the parties in coming to a resolution on their own. 

Alternative dispute resolution, in general, is less formal than litigation. 
Mediation tends to be less formal even than arbitration. The neutral 
mediator, unlike an arbitrator or arbitration panel, cannot render a 
binding, enforceable decision. An arbitrator conducts joint evidentiary 
hearings in which he hears testimony and receives evidence. A 
mediator, however, conducts informal joint and separate meetings 
with the parties in order to understand the issues, facts and positions 
of the parties. 

The Mediation Process 

Mediation may occur at any point during the dispute, from before 
commencing a lawsuit or arbitration to after a judgment or award has 
been made – particularly when appeal or enforcement is at issue – or 
anytime in between. 

The parties generally select a mediator by mutual agreement, although 
if a suit is pending, the court may designate a mediator, particularly if 
the parties fail to agree on a mediator. Mediators are often retired state 
or federal judges; however, attorneys or experts in a particular field 
may also serve as mediators. It is not necessary that mediators have 
legal experience; all that is required is that they be impartial and able 
to assist the parties in understanding each other so they may come to 
an agreement. 
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The mediator has many roles to play. The mediator must facilitate and 
encourage dialogue between the parties and reduce any existing 
hostilities between them so that meaningful and creative dialogue may 
occur. By doing so, the mediator allows and encourages the parties to 
consider ideas that they may not or would not have previously 
considered. The mediator also plays a role in narrowing the issues 
between the parties to minimize the potential for outrageous or 
surprising demands and to ensure that the parties remain focused on 
the most important issues. Finally, the mediator, through questioning 
and clarification of the issues, fosters the parties’ understanding of 
each other’s positions. This in turn promotes effective settlement 
negotiations between the parties. 

It is critical that the parties’ representatives who attend the mediation 
have decision-making authority, so that an enforceable settlement may 
be reached. 

Generally, mediation takes place in a single day. While the procedures 
for mediation may vary depending on the mediator and the procedures 
agreed to by the parties, most mediations follow a similar pattern. 
First, the parties and their counsel meet together with the mediator in a 
joint session. The parties’ attorneys then present their clients’ position 
on the facts and law affecting the dispute. The mediator seeks 
clarification of issues, areas of agreement and any previous settlement 
negotiations. The parties then separate into different rooms with their 
counsel, and the mediator begins to shuttle back and forth between 
each party’s room. Anything discussed with the mediator during a 
private session is confidential unless the party permits its disclosure, 
which encourages candid discussions with the mediator of risks, 
strengths and weaknesses of each party’s case. 

This process continues until the parties reach either a resolution or an 
impasse. If the parties reach agreement on the terms of settlement, 
they then prepare a written agreement with the assistance of the 
mediator. Even though the mediator cannot order settlement or render 
a binding decision, a settlement agreement signed by the mediation 
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parties is as enforceable as any other contractual settlement 
agreement. Unless the parties have reached an impasse in their 
negotiations, most mediators will not conclude the mediation until the 
parties have signed a settlement agreement specifying the material 
terms of the resolution. A second, more formal settlement agreement 
may be prepared and executed afterwards. If mediation resolves 
claims that were in litigation, the parties will also prepare and file with 
the court papers dismissing the lawsuit. 

If the parties are unable to reach an agreement, the mediator declares 
an impasse and ends the mediation. From this point, the parties often 
proceed to litigation. Occasionally, the parties may pursue arbitration 
or another mediation session. 

The mediator will often remain involved after the close of the formal 
mediation either to facilitate the final settlement, or, if the parties 
reach an impasse, to assist in ongoing attempts to resolve the dispute. 
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