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1. Legal System 
Dutch law is based on a civil law system. The law is found primarily 
in legislation which consists of Acts of Parliament, regulations created 
by Royal decrees, Orders in Council and legislation created by the 
administrations of provinces and municipalities. 

The most important legislator is Parliament. Parliament comprises two 
Chambers. The First Chamber is elected by the members of the 
administrations of the provinces. The Second Chamber is directly 
elected. The assent of both Chambers is required to pass an Act of 
Parliament. The rights of the First Chamber are limited and can only 
approve or reject a proposal for new legislation. It cannot introduce or 
amend legislation. In practice, however, the initiative for most Acts of 
Parliament is taken by the government. 

The courts are bound by Acts of Parliament. The Netherlands has a 
written constitution and Chapter 1 of the constitution provides a 
constitutional Bill of Rights. However, the Dutch Supreme Court has 
no authority to examine whether Acts of Parliament comply with the 
constitution. The same applies to the lower courts. 

The courts may, however, examine whether Acts of Parliament are 
compatible with provisions of any treaty to which the Netherlands is a 
party and which has direct effect. 

The Netherlands is a member of the European Union and is bound by 
regulations, directives and decisions of the EU. The lower courts may 
refer any questions about the validity or meaning of EU legislation to 
the European Court of Justice, except for matters relating to title IV of 
the Treaty of Amsterdam which relates to police and judicial 
cooperation in criminal matters. The Supreme Court must refer any 
question as to the validity or meaning of EU legislation to the 
European Court of Justice. 
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2. Courts 
The courts in the Netherlands comprise the Courts of First Instance, 
Courts of Appeal and the Supreme Court. These courts have 
jurisdiction over civil disputes. Administrative law disputes are 
governed by a separate scheme, although administrative cases are, in 
the first instance, heard by administrative branches of the Courts of 
First Instance. 

The Courts of First Instance 

There are 19 Courts of First Instance located in 19 separate districts 
(with cantonal branches). These courts deal with all civil claims in the 
first instance. Some Courts of First Instance have chambers that deal 
with particular issues. For example, the Court of First Instance in 
Rotterdam has a chamber that deals with issues of competition law. 

The Court of Appeal 

There are five Courts of Appeal. They deal with appeals against 
judgments handed down by the Courts of First Instance. 

The Supreme Court 

The Supreme Court is the highest appeal court. An appeal may be 
brought on the ground of non compliance with formal requirements 
(e.g., if a court failed to give adequate reasons for its judgment) or 
breach of law, but not foreign law. Unlike the Courts of First Instance 
and the Courts of Appeal, the Supreme Court will not decide any 
factual issues. 

3. Legal Profession 
The legal profession in the Netherlands consists of attorneys at law 
and civil law notaries. Civil law notaries do not deal with litigation. 

Attorneys at law are admitted to the bar of the Court of First Instance 
in the district where they practice. Attorneys at law have rights of 
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audience in all courts in the Netherlands, except for the Supreme 
Court. Attorneys at law in the district of The Hague are admitted to 
the Supreme Court and only they have rights of audience in the 
Supreme Court. 

4. Litigation 
Commencement of Proceedings 

Civil proceedings are governed by the Dutch Code of Civil Procedure 
(“DCCP”) that came into force on 1 January 2002. The claimant 
usually begins an action by service of a writ of summons on the 
defendant. A bailiff serves the writ on the defendant which contains a 
description of the claim. It must also contain a brief description of any 
defence the defendant has communicated to the claimant. In addition, 
the writ must list the claimant’s evidence, including the witnesses that 
he intends to call in order to prove his claim. 

The writ of summons will state a date and time when the defendant 
must appear in court. The first appearance is usually a formal 
appearance for the record only. The claimant may file his evidence at 
this hearing. Upon appearance, both the claimant and the defendant 
must pay court fees. In cases that are decided by a cantonal branch, 
the defendant does not have to pay court fees. 

Defence 

If the defendant wishes to defend the claim he generally must file his 
answer to the writ of summons six weeks after the day of first 
appearance. Extensions of time may be given by the court. The 
defendant may file a counterclaim together with the answer. 

If the defendant fails to appear on the day of first appearance, or 
within a specified time limit, the court will give judgment in default. 
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Security for Costs 

If the claimant is resident outside the Netherlands the defendant may 
ask for security for costs, provided that no applicable treaty prevents 
such an application. An application for security must be made before 
the filing of the answer. The court will not order the defendant to 
provide security for costs if it may be reasonably expected that the 
defendant will have recourse for those costs in the Netherlands or it 
would effectively bar the claimant from admission to the courts. 
Where the court orders security for costs, the security is given by a 
bank guarantee or by depositing that amount either with counsel or 
with a third party, such as a civil law notary. 

Personal Appearance 

Once the answer has been filed the court will usually order the parties 
to appear in person to provide the court with additional information, 
try to settle the matter and/or agree directions for the case. After a 
personal appearance, the court will order a hearing for oral argument 
only if it considers that the parties did not have sufficient opportunity 
to present their argument. The court may also allow an additional 
exchange of written briefs. 

Judgment 

After personal appearances, the exchange of further written briefs or 
the hearing of oral arguments, the court will deliver judgment. This 
may be either a final or an interim judgment. In an interim judgment 
the court may give directions as to evidence (by the hearing of 
witnesses or by an expert, since all relevant documents should already 
have been submitted). 

Usually the court will hear witnesses during a separate hearing. The 
court will question the witness first. Subsequently the parties or their 
counsel may question the witness. The court will summarise the 
witness evidence in writing. The parties themselves may be heard as 
witnesses in their own case although the probative weight given to 



Dispute Resolution Around the World | The Netherlands 
 
 
 

Baker McKenzie | 5 

their statements will usually be less than those of independent 
witnesses. 

On request by either of the parties the court may order a preliminary 
hearing of witnesses, either prior to or pending the hearing on the 
merits. A preliminary hearing of witnesses may be used in order to 
obtain information or to safeguard testimony which might not be 
available later. 

Experts 

If any technical issues are involved in the litigation the court may 
appoint one or more experts in order to advise the court on certain 
technical questions. The parties will usually be allowed to suggest 
candidates to the court although the court itself decides which expert 
to appoint. The expert usually provides a written report. He must be 
impartial and unbiased. The costs of the expert must be paid in 
advance, usually by the party with the burden of proof in the case. The 
court will generally order the party who loses the case to reimburse 
the costs of the expert. 

Disclosure 

The parties must state the facts that are relevant to the case completely 
and accurately. However there is no obligation to disclose all 
documents that may be relevant to the case. In some circumstances the 
court may order the disclosure of certain documents. It may also order 
that the books of one or both parties be inspected. If a party does not 
comply with such orders there is no specific means of enforcing them. 
The court may, however, draw conclusions unfavourable to the party 
that fails to open its books or disclose its documents. 

Dutch law does not provide for full discovery of documents. The 
legislator and the courts are wary of “fishing expeditions.” Article 
843a DCCP, however, does allow a party who is considered to have a 
justified interest to demand inspection or a copy or extract of 
identifiable documents that relate to a legal relationship to which it is 
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a party. A contract or alleged wrongful act constitutes such a legal 
relationship. By “identifiable,” it is meant that the party that asks for 
inspection must identify the documents or at least a specified category 
of documents. The party may demand this information from any party 
that has these documents at its disposal or in its possession. If 
necessary, the court will decide the manner in which inspection, 
extract, or copy must be furnished. A court order pursuant to Article 
843a DCCP may be enforced by a penalty for noncompliance or 
attachment of the documents in question. In certain circumstances, 
such an attachment may be made even prior to filing the application of 
the court order. There are restrictions to the application of Article 
843a DCCP. First, a party that, because of its duties, profession, or 
occupation, is bound by secrecy, cannot be forced to comply with the 
demand if the documents are solely at its disposal or in its possession 
on that account. Bearers of those duties are inter alia attorneys-at-law. 
Second, the confidentiality of the information may be a compelling 
reason not to comply with the demand. Third, the proper 
administration of justice is guaranteed even without providing the 
requested documents. Finally, the interest of not divulging information 
outweighs the interest in obtaining it. The court will decide on the 
validity of these defenses. 

5. Remedies 
Summary Proceedings 

A party who wishes to obtain a provisional remedy may start 
summary proceedings. At the claimant’s request, the provisional relief 
judge will schedule a date for the summary proceedings hearing, 
usually within one or two days. Except in very urgent cases the actual 
hearing will be scheduled a few weeks later, usually within one 
month. 

After the hearing is scheduled the claimant starts summary 
proceedings by service of a writ of summons on the defendant. At the 
hearing the parties appear before the provisional relief judge in order 
to present their case orally. The procedure is flexible and informal. 



Dispute Resolution Around the World | The Netherlands 
 
 
 

Baker McKenzie | 7 

Witnesses are not heard, although the judge may hear people as 
“informants” if they are present at the hearing. The provisional relief 
judge generally hands down his decision within fourteen days but may 
do so earlier if the case is urgent. His judgment is immediately 
enforceable, regardless of any appeal. 

Any appeal must be filed with the Court of Appeal. The Courts of 
Appeal have fast track proceedings for deciding appeals in summary 
proceedings. The decision in summary proceedings does not prejudice 
proceedings on the merits. Parties may, therefore, still start 
proceedings on the merits but they rarely do so. Usually, they accept 
the judgment given in the summary proceedings. 

Prejudgment Attachment 

A claimant may seek one or more prejudgment attachments in order to 
secure its claim, either prior to or during proceedings on the merits. 
This requires leave of the provisional relief judge. Leave is obtained 
by filing a petition with the provisional relief judge. The petition only 
gives a summary of the claim. The provisional relief judge deals with 
the application at a hearing in the absence of the defendant. Generally, 
leave is readily given, usually within one or two days. After obtaining 
leave the attachment is levied by a bailiff. 

The other party may start summary proceedings to have the 
attachment lifted. The provisional relief judge will lift the attachment 
if the other side demonstrates that the claimant did not have grounds 
to obtain an attachment or that the attachment is unnecessary. The 
attachment will also be lifted if the other side provides adequate 
security, usually in the form of a bank guarantee, or if it is shown that 
certain formalities have not been complied with by the claimant. 

Unless they are already pending, a prejudgment attachment must be 
followed by proceedings on the merits. The provisional relief judge 
will determine a timetable for initiating proceedings on the merits. 
The claimant levies the attachment entirely at its own risk. If the court 
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rejects its claim in its entirety the attachment is considered wrongful 
and the claimant will be liable for any damage caused by it. 

6. Recovery of Legal Costs 
Recovery of legal costs is at the discretion of the court. As a general 
rule, a successful party will be entitled only to recover a portion of the 
fees and expenses it has incurred in the litigation from the other party. 
The actual recovery depends on the complexity of the case and the 
amount of the claim. 

7. Appeals 
Parties have the right to appeal most first instance decisions. On 
appeal, the case is adjudicated anew in its entirety. The parties may 
present new evidence. Generally, an appeal may not be filed against 
an interim judgment. In proceedings on the merits, appeals must be 
filed within three months. In summary proceedings, the appeal must 
be filed within four weeks. 

8. Enforcement of Judgments 
Once a judgment is obtained and served on the defendant the claimant 
may attach any and all of the defendant’s assets. Attachable assets 
include cash held to the defendant’s credit in a bank account, money 
owed to the defendant by third parties and most other (moveable and 
immovable) property. A credit line with the bank, however, may not 
be attached. If the claimant attaches money or debts, the bank or the 
third party must pay to the claimant any money it owed to the 
defendant at the time of the attachment, but no more than is necessary 
to satisfy the judgment in full. If tangible property is attached, the 
claimant’s bailiff (an independent agent hired and paid for by the 
party enforcing the judgment) may auction it so as to satisfy the 
judgment and any costs relating to the enforcement. 
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An individual defendant’s employer may be ordered to pay part of the 
defendant’s salary directly to the claimant. There is a minimum 
protected salary below which no deductions can be made. 

If the claimant seeks delivery of particular moveable goods the bailiff 
may sequestrate those goods and deliver them to the claimant. If 
delivery of immovable property is sought the claimant must register 
the court’s decision with the Land Registry after which he can occupy 
the property. If necessary, the police will assist in taking possession of 
the property. 

If the defendant refuses to perform an act which he is obliged to 
perform (e.g., delivery of registerable chattels), the court may order 
that its judgment has effect as if it were a formally executed deed. 

The claimant may petition the court to order the imprisonment of a 
defendant so as to make him comply with a judgment or court order. 
Imprisonment is not possible if the claimant seeks payment of money. 
Except for bankruptcy, in which imprisonment is sometimes ordered 
to force the bankrupt to co-operate with the trustee, imprisonment is 
rare. The claimant must pay the costs of any imprisonment. The 
maximum period of imprisonment is one year. 

9. Recognition and Enforcement of Foreign 
Judgments 

The methods available to enforce foreign judgments in the 
Netherlands depend on the country in which the judgment was made. 

Enforcement of Judgments Emanating from European 
Countries 

A party wishing to enforce a judgment must apply to the provisional 
relief judge of the Court of First Instance for authorisation to do so. 
Such authorisation will be given readily. The authorisation 
proceedings are heard without the defendant being present and usually 
take no more than a few weeks. 
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Enforcement of Judgments Emanating from Countries 
which are not a Member State of the EU or the Lugano 
Convention, but with which the Netherlands has an 
Enforcement Treaty 

Enforcement of judgments emanating from countries with which the 
Netherlands has a bilateral enforcement treaty is done by authorization 
procedure, except that the authorization proceedings are not ex parte. 
The court will call the defendant to be heard. Authorisation must be 
requested and obtained from the competent Court of First Instance. 
The Netherlands has entered into bilateral enforcement treaties with 
Austria, Belgium, Italy and Germany (which remain relevant only 
with matters not covered by the Brussels and Lugano Conventions and 
the Brussels Regulation on Jurisdiction and Enforcement in Civil 
Matters). 

Enforcement of Judgments Emanating from Countries with 
which the Netherlands does not have an Enforcement 
Treaty 

If there is no enforcement treaty between the Netherlands and the 
country from which the judgment emanates, the foreign judgment 
cannot be automatically enforced. New proceedings must be 
commenced in the Netherlands and determined by the relevant Dutch 
court. Dutch courts will recognise a foreign judgment that meets the 
following criteria: 

(a) the foreign court assumed jurisdiction based on an 
internationally accepted principle; 

(b) it was reached after a fair trial or fair proceedings; and 

(c) the foreign judgment does not conflict with Dutch public 
policy. 

Recognition of a judgment is not necessarily the same thing as 
enforcement. For the judgment to be enforceable in the Netherlands it 
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is necessary to start proceedings before the competent Dutch court. If 
the foreign judgment meets the requirements for recognition the court 
will not assess the case on its merits but will grant an enforceable 
judgment in the same terms as the foreign judgment. 

10. International payment orders 
On 12 December 2006, the European Parliament and the Council 
adopted a Regulation creating a European order for payment 
procedure. This procedure will allow creditors to recover their 
uncontested civil and commercial claims before the courts of the 
Member States, except Denmark, according to a uniform procedure 
that operates on the basis of standard forms. Due to the existence of a 
procedure that will be common to all Member States, the need for 
creditors to familiarize themselves with foreign civil procedures will 
be reduced to a minimum. 

The procedure does not require presence before the court. It can even 
be started and handled in a purely electronic way. The claimant only 
has to submit its application. It does not require any further formalities 
or intervention on the part of the claimant. This will ensure a swift and 
efficient handling of the claim, which should substantially reduce the 
length of traditional court proceedings. In addition, since no assistance 
by a lawyer is required, the procedure will keep the costs to a 
minimum. Language problems are minimized due to the availability of 
standard forms for the communication between the parties and the 
court that are available in all EU languages. 

The judicial decision obtained as a result of this procedure can be 
enforced easily in the other Member States. The creditor will not have 
to undertake intermediate steps to enforce the decision abroad. The 
Regulation is applicable from December 12, 2008. 

11. European Small Claims procedure 
On 11 July 2007, the European Parliament and the Council adopted a 
Regulation establishing a European Small Claims Procedure. This 
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Regulation is intended to speed up litigation and reduce costs 
concerning small claims in cross-border cases. Use of the procedure 
will not be mandatory but it provides an alternative to other more 
costly and complex legal procedures. It applies to civil and 
commercial matters, where the claim (excluding interest, expenses and 
disbursements) does not exceed EUR 2,000. It does not extend to 
revenue, customs or administrative matters or the liability of the State 
for acts and omissions in the exercise of State authority. The claim 
may be pecuniary or non-pecuniary. The Regulation will apply from 1 
January 2009 in all EU member countries, with the exception of 
Denmark. 

12. Collective action 
Articles 3:305a and 305b DCCP allow associations and foundations 
with full legal capacity, as well as public law entities, to initiate action 
with the aim of protecting “interests similar in kind which are held by 
other persons”. The articles of association should stipulate that the 
foundation or association promotes these interests. Before filing a 
claim, the foundation or association is obliged to make sufficient 
efforts to settle the dispute out of court. The foundation or association 
files the claim in its own name. The represented parties will not be a 
party to the proceedings. The judgment is only binding between the 
foundation or association and the party or parties responsible for the 
damages. The individual will not be bound and it keeps the possibility 
of filing an individual claim. The most important limitation of the 
collective action is that damages may not be claimed. Possible 
remedies are declaratory judgments or injunctions. Those remedies 
can be helpful to enable individuals claim damages or could be used to 
reach a (binding) settlement between the perpetrator and the aggrieved 
persons. 

13. Class actions 
A new Act on the Collective Settlement of Mass Damages took effect 
on 27 July 2005. The act facilitates the court-endorsed collective out- 
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of-court settlement agreements of mass damages between a 
representative organization and the party or parties responsible for the 
damages. The procedure to achieve a binding settlement agreement as 
described in the act is undertaken in three phases. 

During the first phase, the representative organization and the 
responsible party negotiate as regards a possible settlement agreement. 
From the articles of association of the representative organization, it 
must appear that it acts in the interest of the parties affected. The 
claims of the affected parties must, to a certain extent, be similar. In 
the settlement agreement, the amount of monetary compensation to 
each affected party, or a formula to calculate the monetary 
compensation on the basis of objective criteria must be specified. The 
party responsible must provide sufficient security for its payment 
obligations under the settlement agreement. 

In the second phase, the representative organization and the 
responsible party file a joint request to the Court of Appeal in 
Amsterdam to declare the settlement agreement binding for all parties 
affected or a group of affected parties. Pending the request to the 
Court of Appeal, all legal proceedings against the party involved are 
suspended. In principle, all affected parties known to the responsible 
party must be invited to a settlement hearing of the court of appeal in 
order to have the opportunity to file objections, if there are any, 
against the settlement agreement. After this hearing, the Court of 
Appeal must assess whether the settlement agreement meets the 
criteria as set out in the act, and more specifically, whether the 
compensation is reasonable. The court of appeal may either declare 
the settlement agreement binding, deny the request, or order the 
parties to amend the settlement agreement. 

The third phase concerns the execution of the settlement agreement. If 
the court of appeal declares the settlement agreement binding, the 
settlement must then be published in one or more Dutch newspapers 
and be sent to all known affected parties. The affected parties who do 
not want to be bound by the settlement agreement have the option to 
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“opt out” within three months after the court decision. The affected 
parties not opting out may collect their compensation within a time 
frame as specified in the settlement agreement. If the responsible party 
does not fulfill its payment obligations in a timely manner, the 
affected person may then dissolve the settlement agreement as far as it 
concerns that part of the settlement agreement relating to the 
compensation of this individual party. 

14. Arbitration Law 
Parties may also opt to settle their disputes by arbitration rather than in 
court. A Dutch court will usually accept this choice and if either party 
invokes an arbitration agreement, the Dutch court will decline 
jurisdiction over the case. If the arbitrators are not authorised under 
the arbitration agreement to grant provisional relief for an urgent case, 
the provisional relief judge of the district court is competent to grant 
relief in summary proceedings. Even if the arbitrators are authorised 
to grant provisional relief a provisional relief judge may still assume 
competence. 

The best known Dutch arbitration institute is the Netherlands 
Arbitration Institute (NAI) in Rotterdam. The NAI has its own 
arbitration rules which parties may adopt in their arbitration 
agreement. The NAI can appoint the arbitrators but the parties may 
also do so themselves. The NAI has a list of qualified and experienced 
arbitrators (often attorneys). 

Dutch arbitral decisions can easily be enforced in the Netherlands. 
The Netherlands is a party to the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards. Thus 
arbitral awards given in the territory of these states can be enforced in 
the Netherlands. Similarly, Dutch arbitral awards may be enforced in 
other states that are parties to the New York Convention. 
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15. Alternative Dispute Resolution 
Mediation as an instrument for dispute resolution is becoming 
somewhat more popular in the Netherlands. At the start, mediation 
was mainly used in family law cases. Today, though, mediation is 
being used with increasing frequency in other types of disputes. 
Several years ago a number of Courts of First Instance initiated a 
court-annexed mediation project which has proved to be very 
successful. Court-annexed mediation is supported by the Justice 
Department and should now be available at all Courts of First 
Instance. The government subsidises court annexed mediation. 
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