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1. National Constitution 
• The Constitution provides that the power to hear, solve or 

decide and to enforce its decisions rendered upon civil 
(commercial) lawsuits, corresponds exclusively to the Courts 
established by law. 

• Article 73 of the Constitution establishes that the competence 
to judge civil and criminal causes, to resolve them and to 
enforce the matter judged, belongs exclusively to the courts 
established by law and neither the President of the Republic of 
Chile nor the Congress may, under any circumstances, 
exercise judicial functions, involve themselves in pending 
procedures, review the reasons or contents of the decision 
issued by the Courts or to revive closed cases. 

• Provides that, once the intervention of a Court is legally 
required with respect to issues within their sphere of legal 
competence, said Courts may not excuse themselves from 
exercising their authority, not even on grounds of absence of a 
legal provision that would solve the dispute. 

• Recognizes the constitutional right to a due process of law 
regarding both the administrative and judicial acts, as well as 
the right to judicial defense. 

• Set forth the right to not to be judged by other Courts different 
than those previously created and established by law. 

• Article 20 of the Constitution establishes the so-called recurso 
de protección [action for relief in case of violation of 
constitutional rights] as a rapid action against any illegal or 
arbitrary act or omission, which deprive, alters or threatens 
some of the rights and guaranties granted in article 19 of the 
Constitution. 
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• Article 81 creates the Constitutional Court that exercises the 
constitutional control of the interpretative laws and the 
organic constitutional laws and resolves specific matters on 
the constitutional laws and resolves specific matters on the 
constitutionality of the legal rules. 

2. International Treaties: Their Constitutional 
Hierarchy 

• Treaties regarding matters that pursuant to Chilean 
Constitution must be exclusively ruled by Law, and approved 
by Congress. On the other hand, the President may enter into 
international treaties regarding all kinds of matters which must 
not be ruled by Law. 

• According to article 5 of the Constitution, the international 
treaties approved by Congress regarding human rights matters, 
including economic rights, will prevail with respect to other 
bodies of the Chilean domestic legislation, as they will have 
the status of a constitutional provision. 

• Chile has approved and ratified the following main 
international treaties regarding recognition and execution of 
decision issued by foreign Courts or Arbitral Judges: 

o Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (New York) 1958. Chile 
ratified the New York Convention without 
reservations pursuant to Decree Law No. 664 of 
October 1975. 

o Inter-American Convention on International 
Commercial Arbitration of 1975 (Panama). Chile 
ratified the Panama Convention without reservation 
pursuant to Decree Law No. 1376 of 1976. 
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o Convention on the Settlement of Investment Disputes 
between States and Nationals and Other States 
subscribed in Washington in 1965, and incorporated 
to the Chilean legislation under Decree Law No. 1304, 
January, 1992. 

3. Settlement of Disputes in National Civil and 
Commercial Courts 

The procedure for the judgment of civil and commercial disputes is 
governed by the Civil Procedure Code. 

• As a general rule, procedures may only be initiated upon 
complaint of party. 

• Justice with respect to civil matters is exercised by the Courts 
of Civil and common jurisdiction, Courts of Appeals and the 
Supreme Court. 

• The procedure established for the resolution of commercial 
disputes is in general the ordinary civil procedure, which is 
applicable to most cases which do not have a different 
procedure set forth by law. 

• The Supreme Court is the ultimate court of ordinary 
jurisdiction, composed of 21 members distributed in the four 
special halls, with five members each: The Civil Hall, The 
Criminal Hall, The Constitutional Hall and The Special Hall 
(with common jurisdiction). 

• In the hierarchy of ordinary Courts of Justice, the Supreme 
Court is followed by the Courts of Appeals, and below them 
are the regular courts, whether with special jurisdiction 
(minors, labor, civil and criminal) or with common 
jurisdiction. 
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• As a general rule, judicial procedures have two instances 
unless the case has a very small sum involved. 

• The Constitution provides that judges in the issuance of their 
decisions are subject to law, and that legal precedents, the 
general principles of law and the doctrine are auxiliary criteria 
in the administration of justice. Therefore, the precedents are 
not binding upon the judges. 

4. Mediation, Arbitration 
• In Chile there are three different types of arbitration: (i) the 

Arbitrator in Law, which must follow in its procedure all steps 
set forth in the law and must issue its decision according to the 
requirements set forth by the law; (ii) the Arbitrator Ex Aequo 
et Bono, which must issue its decision pursuant to the 
considerations of prudence and justice, without being limited 
by the applicable law regulations; and, (iii) the Mixed 
Arbitrator, which must follow in its procedure the rules 
determined by the parties and, in the absence thereof, to the 
rules of the Civil Procedure Code, but must issue its decision 
according to the requirements of the Law. 

• Arbitration in Chile is compulsory in the following cases: (i) 
liquidation of a marital community, a civil partnership or joint 
community, and in the communities; (ii) distribution of assets; 
(ii) issues arising from the presentation of an account by the 
manager or liquidator in a commercial partnership; (iv) the 
differences between partners of a stock corporation, civil 
partnership or joint community; and (v) others issues specially 
established by law. 

• Arbitration in Chile is prohibited for the following matters: (i) 
alimony; (ii) separation of marital assets or property between 
spouses; (iii) criminal matters; (iv) matters between the legal 
representative and his principal (i.e., guardians and pupils); 
and (v) others issues specially prohibited by law. 
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• In Chile, arbitration may be (i) independent, (ii) institutional; 
or (iii) legal. 

• Under independent arbitration, the parties agree and designate 
the rules of procedure to be used by the arbitrator in the 
solution of the dispute. 

• Under institutional arbitration, the parties submit its dispute to 
a procedure established by a center of arbitration. 

• Legal arbitration takes place when the parties do not agree to 
submit its dispute to the procedure established by a center of 
arbitration. Under legal arbitration, the dispute will be solved 
pursuant to the procedure set forth by law. 

• The most important center of arbitration in Chile is that 
pertaining to the Chamber of Commerce of Santiago A.G. 

• Law No. 19,971, dated September 10, 2004, rules the 
international commercial arbitration, incorporating the Model 
Law of the United Nations Commission on International 
Trade Law (UNCITRAL). This law establishes a special legal 
regime, shared by many nations for the arbitration of 
commercial controversies and international investments. This 
legal regime is independent of the Chilean norms regulating 
local arbitration. Also, this law doesn’t affect the multilateral 
or bilateral treaties. Parties have the freedom to designate the 
arbitration court and to choose the procedures and applicable 
law for arbitration. 

• Mediation is an alternative dispute resolution method that 
parties can freely choose to follow. The mediation has been 
expressly regulated only for special procedures like those 
applicable to family law disputes, among others. 
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• Mediation is a mechanism infrequently used in Chile. The 
most important center of mediation in Chile is that pertaining 
to the Chamber of Commerce of Santiago A.G. 

5. Enforcement/Execution of Foreign 
Judgments or Arbitration Awards 

• Decisions issued by foreign courts may have the authority 
granted to them by the respective international treaties. 

• In the absence of a treaty with the country from which the 
decision was issued, the decision will have the same authority 
in Chile than the authority given in the said country to 
decisions issued by Chilean courts (reciprocity principle). 

• If decisions are issued in a country in which decisions issued 
by Chilean courts are not enforced, the said foreign decisions 
shall not be enforced in Chile. 

• If none of the above rules apply, the decisions of foreign 
courts shall have the same authority as if issued by Chilean 
courts, provided the following requirements are met: 

o They do not contradict the public policy of Chile, 
without considering the Chilean rules of procedure 
applicable in Chile for similar cases. 

o They are not contrary to the jurisdiction of Chilean 
Courts. 

o The party against whom the decision intends to be 
enforced was duly notified of the legal action (due 
process of law). 

o In the country of issuance, there is no pending appeal 
of any sort against the decision. 
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• The decisions to be enforced in Chile must be presented to the 
Supreme Court in a legalized copy and translated into 
Spanish. The Supreme Court applying the exequatur 
procedure will verify the requirements mentioned above, and 
if met, will give authority to the decision presented. 

6. Product Liability and Class Actions 
• Law No. 19,496 recently amended by Law No. 19,555 dated 

July 14, 2004, establishes provisions on the protection of 
consumers’ rights and regulates the relationship between 
suppliers of goods and services and final consumers or 
beneficiaries of rendered services. 

• Regarding product liability, the law establishes three different 
procedures: (i) a general application procedure; (ii) an especial 
procedure to protect the individual interest of consumers and 
(iii) a procedure applicable to the class actions to protect the 
collective or diffuse interest. 

• Through class actions, certain persons and organisms 
qualified, in order to claim infractions to the Consumer 
Protection Law, may file actions representing the collective 
interest of a determinate or determinable group of consumers, 
bound to the same supplier by a similar contract, or in the 
name of the diffuse interest of an indeterminate group of 
consumers affected in its rights. 

7. Insolvency 
• Bankruptcy is regulated in Book IV of the Chilean 

Commercial Code. Regulates insolvency from a basic 
standpoint and contains broadly and generally applicable 
juridical norms of substantive, procedural, criminal and 
administrative nature. 
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• Bankruptcy legislation does not provide a concept of 
bankruptcy per se, but defines bankruptcy proceeding as one 
that aims at liquidating the assets of a natural or juristic person 
in a single instance, so as to pay its debts in cases and manners 
set out by law. 

• When insolvency arises in respect of any natural or juristic 
person, Chilean law authorizes its lenders to request a court 
decree of insolvency in respect of said debtor, so as to obtain 
an orderly liquidation of its assets to repay its debts in 
accordance with law. 

• The court decree of insolvency generates an exceptional 
condition in a person’s legal status due to the failure or 
inability to equitably fulfill all its obligations. The debtor’s 
patrimony capital will be distributed amongst its lenders in 
accordance with the debts at hand and as per the privileges or 
preferences which the latter may enjoy. 

• A mixed insolvency system exists in Chile, in which both the 
judge and the insolvency officer (trustee) take active part. The 
insolvency officer mainly represents the lenders, but also the 
insolvent party (debtor). 

• Holders of securities must enforce these with the knowledge 
of the court that takes cognizance of the debtor’s insolvency 
and, generally speaking, they will receive the entire proceeds 
of the public auction sale of these assets, unless a deficit 
emerges as to the repayment of first-class loans, in which case 
they shall jointly take part in paying the said deficit pro rata of 
their respective security. 

8. White Collar Crime 
• The Chilean Criminal Code contains general principles 

applicable to criminal law and some of the most common 
crimes, which could be related to the activity of a company. 
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• In Chile, a special law regulating a unitary form of corporative 
penal law does not exist. Nevertheless, Chilean Criminal Code 
and other special laws contain certain crimes that could be 
related to the activity of a company, with fraud being the most 
common. 
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Santiago 
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