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ECJ Rejects Compensation Claims for 'Mock' 

Applications 

The European Court of Justice (ECJ) ruled in its judgment of 28 July 2016 in 

the Kratzer case (C-423/15) that 'mock' applications do not fall within the 

scope of European anti-discrimination directives and can be considered as 

an abuse of rights. This judgment makes it easier for employers in Europe to 

reject financial claims by applicants who do not seek to obtain the advertised 

posts but only the formal status of applicant for the sole purpose of claiming 

compensation. Baker & McKenzie represented the sued employer before the 

ECJ. 

Background of the ECJ Judgment 

The plaintiff, a well-known anti-discrimination ("AGG") plaintiff (in Germany so-

called "AGG-Hopper"), primarily sought compensation from employers in Germany 

on the grounds that he had been discriminated against because of his age and sex 

when he applied for a trainee position in 2009. Kratzer's legal actions were 

unsuccessful both in the first and in second instance.  

 

The German Federal Labor Court (BAG) opted not to decide on the case in the 

revision process in 2015 without European judicial reinsurance and continued the 

revision proceedings pending a ruling by the ECJ. Clarification was sought on the 

interpretation of two European Council directives: Directive 2000/78/EC of 27 

November 2000 establishing a general framework for equal treatment in 

employment and occupation and Directive 2006/54/EC of the European Parliament 

and of the Council of 5 July 2006 on the implementation of the principle of equal 

opportunities and equal treatment of men and women in matters of employment 

and occupation ("Directives"). The ECJ was asked to interpret if a person who, as 

is clear from his application, is seeking not recruitment and employment but merely 

the status of applicant in order to bring claims for compensation also qualifies as 

seeking "access to employment or to dependent employment" within the meaning 

of the Directives, and if such claims for compensation can be considered as an 

abuse of rights under EU law. 

 

 

ECJ Judgment of 28 July 2016 

Baker & McKenzie represented the sued insurance company before the BAG and 

the ECJ, arguing that the Directives cannot apply to 'mock' applications because of 

their wording and purpose. The ECJ followed these arguments and gave relatively 

clear answers to the questions, stating that 'mock' candidates do not fall within the 

scope of the Directives and their behavior can be regarded as an abuse of rights. It 

was also clarified that 'mock' applicants are not entitled to any compensation. The 
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ECJ emphasized that the factual review of this situation is to be made by the 

national courts. The exact wording of the ECJ's answer is: 

 

"Article 3(1)(a) of Council Directive 2000/78/EC of 27 November 2000 establishing 

a general framework for equal treatment in employment and occupation and Article 

14(1)(a) of Directive 2006/54/EC of the European Parliament and of the Council of 

5 July 2006 on the implementation of the principle of equal opportunities and equal 

treatment of men and women in matters of employment and occupation, must be 

interpreted as meaning that a situation in which a person who in making an 

application for a post does not seek to obtain that post but only seeks the formal 

status of applicant with the sole purpose of seeking compensation does not fall 

within the definition of ‘access to employment, to self-employment or to 

occupation’, within the meaning of those provisions, and may, if the requisite 

conditions under EU law are met, be considered to be an abuse of rights." 

 

 

Practical Significance of ECJ Judgment 

The ECJ judgment significantly helps European employers in dealing with the so-

called AGG-hoppers, i.e. applicants who do not seek the advertised position but 

rather the mere formal status of "applicant" in order to claim compensation from the 

employer, in particular when the job advertisement contains an indication towards 

a discriminatory element ("searching for our young team", "Catholic faith required", 

etc.). The ECJ has made it clear that 'mock' applicants cannot claim compensation 

in these cases. The Directives only grant access to real employment and 

occupation; they cannot be interpreted in a way that would benefit applicants who 

do not intend to really work on the advertised position. 

 

National courts will be competent to decide who is a 'mock'. For Germany, the BAG 

already gave its view when it referred the case to the ECJ. The mere number of 

compensation lawsuits does not suffice for an evaluation as a 'mock' application. 

Instead, the evaluation has to be based on the contents of the application itself in 

each individual case. When the claimant in this case repeatedly highlighted his 

executive experience, this did not fit the advertised trainee position and made him 

appear evidently overqualified. In addition, the claimant rejected an offered 

interview option after he had initially claimed compensation, which was also seen 

as an indication that he did not really intend to work on the advertised position. 
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For further information, please contact: 
 

  
Dr. Burkard Goepfert, LL.M. 
E-Mail: burkard.goepfert@bakermckenzie.com 

Thomas Meyerhans 
E-Mail: thomas.meyerhans@bakermckenzie.com 

 

 
Baker & McKenzie - Partnerschaft von Rechtsanwälten, Wirtschaftsprüfern und Steuerberatern mbB 

Berlin 

Friedrichstrasse 88 / Unter den Linden  
10117 Berlin 
Tel.: +49 30 2 20 02 81 0 
Fax: +49 30 2 20 02 81 199 

Frankfurt/Main 

Bethmannstrasse 50-54 
60311 Frankfurt/Main 
Tel.: +49 69 2 99 08 0 
Fax: +49 69 2 99 08 108 

Dusseldorf 

Neuer Zollhof 2 
40221 Dusseldorf 
Tel.: +49 211 3 11 16 0 
Fax: +49 211 3 11 16 199 

Munich 

Theatinerstrasse 23 
80333 Munich 
Tel.: +49 89 5 52 38 0 
Fax: +49 89 5 52 38 199 

 www.bakermckenzie.com  

Get Connected:  

           

 

 
This client newsletter is prepared for information purposes only. The information contained therein should not be relied 
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do not accept any liability in individual cases. 
 
Baker & McKenzie - Partnerschaft von Rechtsanwälten, Wirtschaftsprüfern und Steuerberatern mbB is a professional 
partnership under German law with its registered office in Frankfurt/Main, registered with the Local Court of 
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laws of Switzerland. Members of Baker & McKenzie International are Baker & McKenzie law firms around the world. In 
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