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Agenda

— Treaty network

— Procedural rules for claiming tax treaty benefits

— Beneficial ownership vs. tax residency

— Challenges to get a tax residency certificate (TRC)
— Anti-abuse rules
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Treaty Network

Taiwan

il 32 treaties (2 P) Japan

104 treaties (5 P) no treaty with US 67 treaties (1P)

Hong Kong
Australia 35 treaties (2 P) Singapore

44 treaties no tax treaty with US 83 treaties (4 P)

no tax treaty with and Australia; limited treaties with
HK limited treaty with US and Hong Kong
Singapore :

P: pending ratification
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Procedural Rules for Claiming Tax Treaty Benefits

' Japan
Advance filing before payments; refund feasible

China

Recordal; scrutiny from tax authorities; refund?

Talwan
Advance approval |
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Beneficial Ownership vs. Tax Residency

Scope: Requirements:

BO plus Residency
Residency sufficient

Beneficial Tax

- business :
interest, royalty Ownership Residency

dividends profit
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T
TRC: A Must?

A PRC example:

Bulletin 60
Notice 124 (effective from 1 Nov. 2015)
(effective from 1 Oct. 2009) TRC required (even
TRC required for HK companies)

Bulletin 53

(effective from 1 Nov. 2013)

TRC generally not
required for HK
companies
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Challenges to Get A TRC: Singapore

Application for Certificate of Residence for Companies
{For Tax Residents Only) 4

For paper application, the processing time is 14 working days. We encourage you to apply m-‘*g‘;‘g‘“h

via myTax Portal at mytax.iras.gov.sg which will be processed within 7 working days. OF SEIOAPORE
The Certificate of Residence will be mailed to the company’s registered address.

Note: - This Form may take you 5 minutes to fill in.

= Company's particulars (see Part 1)
= Information pertaining to income derived from treaty country (see Part 2)

Part 1 - Company Particulars

MName of company :| |

Tax reference no. :| |

Registered address : | |

Is the company a forsign-owned' company? Yes O No C
Is the company an investment holding company?  Yes O No O
Part 2 — Required ion F to Income Derived from Treaty Country

MName of treaty country : | |

Nature of income dedived - | |

Amount of income 133 | |

(¥ the amount of income to be remitied to Singapore cannot be ascenained, piease provide an estimate of the income. )

Name(s) of the foreign company | person paying the income 1 |

We undertake that the foreign income will be remitted and declared for Singapere Income Tax purposes. The
expected year of remittance is {yyyy).

Fartd—D

We confimn that the control and management of the company for the whole of [yyyy) has been {wil be” exercised
in Singapore.

{Confirmaton on control and management of the company is on a preceding calendar year basis. For example, if the
certficate required is for Year of Assessment 2015. the year to be confirmed is 2014.)

We confimm that the application is made for the purpose of claiming benefit under the Awoidance of Double Taation
Agreement.

We confirm that the company is the beneficial owner of the income.

Full name of person making the application - | |

Capacity of person making the : | |
Signature : Date of fion -
Cototpesen: L] N B

% Aforeign-owned company refers io 3 company where 50% or more of Its share capital ks held by Toreign comparias |/ Indliviguals.
2 Delete where not appicable.

Under the Singapore Income Tax Act, there are penalties for making a false or incomrect declaration.

MNewton Road, Revenue House, Singapore 307287
Telephnne 1300(:\515 8823 Facsimie: 6351 4380 v iras 0ovSg
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Only a one-page form

Part 1 — Company Particulars

Date(s) of remittance of income : {ddmmyyyy)
(Please complete Part 3 — Undertaking if the income has not been remitted to Singapore.)
‘f'ear of Assessment for which the certificate is required | |
N —
artd - un ing
{To be only if the foreign income has not been remitted to Singapore)

MName of company :|

Tax reference no. :I

Registered address : |

Is the company a foreign owned' com pany? Yes O

Is the company an investment holding company? Yes O

Part 2 — Required Information Pertaining to Income Derived from Treaty Country

Mame of treaty country B |

Mature of income derived |

Amount of income :S$|

{If the amount of income to be remitted to Singapore cannot be ascerained, please provide an estimate of the income. )

Mame(s) of the foreign company / person paying the income

Date(s) of remittance of income

(Please complete Part 3 — Undertaking if the income has not been remitted to Singapore.)

Year of Assessment for which the cerificate is required
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Challenges to Get A TRC: Hong Kong

OR INLAND REVENUE DEPARTMENT i Ty Secion

2, Hoag Korg
Application for Certificate of Resident Status Telephone b, 2394 1500
Company, Partnership, Trust or other Body of Perzon:

To: The Hong Kong Competent Aunthority
IRD File No. (if any)
T submit an application for @ cenificate of residant seutus for the purpose of dlziming tax benefits wmder the Azreement between the
Hong Eong Spedial Adminisiml?w Region of the People’s Republic of China and

{state the name of “the Contracting Party”) for the Avoidmce of Double Taxstion and the Prevention of Fiscal Evasion with respect to
‘Taxes on Income / Income and Capital (“the Agreemens”). (Mot 1)
(I} Calendar Year(s) of Claim
(2} Particulars of Applicant
(&) Mame of Compeny / Parmership / Trust / Body of Persons

() Partculars of Estsblishment of Company / Partmership / Trust / Body of Persons (Note 2)
() Place where it was i ! establi

(@) Date on which it was incorporated / estsblished

(iif) Hong Kong Business Registration Number (i any)

() Registration Number with the Hong Kong Compames Registry (if amy)

() Business Address in Hong Kong

(d) Postsl Address in Hong Kong

(&) Sesial Number of the latest cartificate of residant stetas issued (if azy)

Busine:s Operation during the Calendar Year(s) of Claim
(s) Mature of Business
() (i) Location of Headquarters
() Locations of Mzin Branches
() Management and Other Staff
Mumber of persons Number of persons residing
with fixed place of outside Hong Kong or withow
residance in Honz Kong fined place of residence in Hong Kong
Directors / Parmers / Tnstees
Sanior Management Parsommel
Orher Staff

\(da Full Details of the Establishment and Business Activities st be provided in the Appendi
4 Thcome for which fax benefits under the Agreement are to be claimed m the Contractmg Party
Nature and Amount of the Income for each year of claim

Meame end Address of the Beneficial Owner of the Income (Mote 3)

(%) Declaration
I hereby declare that the information provided and documents attached, which may be disclosed to the tax authonibes of the
Contracting Party for the purposes of applying the provisions of the Agreemens, are true, corect and complete.

Name Signature

(Person sigming the form)
Designation Date

(Position held) (Note 4)
[Heavy penalfies may be imcurred under section 30(2D) of the Inland Revenne Ordinance for giving incorrect information]

IR1313B (10:2015)
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(3) Business Operation during the Calendar Year(s) of Claim

{a) Nature of Business

{(t) () Location of Headquarters
(i) Locations of Main Branches

{c) Management and Other Staff

umber of persons Number of persons residing
with fixed place of outside Hong Kong or without
idence in Hong Kong fixed place of residence in Hong

Diretors / Partners / Trustees

Senior Management Personnel
Other Staff

(d) Full Details of the Establishment and Business Activities must be provided in the Appendix
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Challenges to Get A TRC: Hong Kong (cont'd

PERSONAL INFORMATION COLLECTION STATEAMENT P a g e 2

The information provided by you will be used for purposes relating to the adminiztration of tax laws in this
Department. Thiz Department may give some of the information to other parties authorized by law to receive it.
Except where there iz an exemption provided under the Personal Diata (Privacy) Ordinance, you have the right to
request access to and correction of your perzonal data. A reguest for access to and correction of your perzomal data
should be addrezsed in writing to the Assessor (Tax Treaty), GPO Box 131, Hong Kong, Please alio quote your file

number in thiz Department.
1. The Hong Kong competent authority may refuse to issue a certificate of resident status where it is clear that the
Notes applicant would not be entitled to the tax benefits under the Agreement. Upon receipt of an application. the Hong
1 [(The Hone Kong competent sufhority may refice o iscue 2 certificate of resident stafu where it i clear fiat Y Kong competent authority will examine the information supplied and may request further information from the
applicant would not be enfitled to the fax benefits under the Agreement  Upon receipt of an application. the Ho applicant. and if the case is justified. will issue a certificate of resident status. The processing of the application

Eonz conpetent authority will examine the information supplied and may request finther information from
applicant, and 1f the case 15 justified, wall issue a certificate of resident status. The processmg of the apphcat
P _ —— . — = - ik . P 2

applicant’s postal address unless the applicant requests to collect it in person.  Applicant should be aware that issue of
3 certificate of resident status will not pusrantes 2 successfil claim for the tax bensfits under the Amveement The
deciston a5 to whether the tzx benefits can be Zamted is, ultimately, one to be made by the tax authorities of the
Contracting Party. It will be up to the tax authonties of the Contracting Party to deternmne whether all the relevant
conditions are fulfilled and whether the tax benefits can be granted

2 ((The form should be accompanied by- ] ] ] ] R 2. The form should be accompanied by:
(@) 3 copy of the cerificate of incorporation and if any, 3 copy of the cerificate of change of name, if the spplicant (a) a copy of the certificate of incorporation and if any. a copy of the certificate of change of name. if the applicant is

(b} a certified true copy of the parmerslup azreement and the particulars of each parmer durmg the calendar year(s) a company.
of claim, mehuding the name, Hong Kong 1dentity card mumber / busmess regstration mmober and address, if the
applicant 15 a partmership;

(c)  acertified tue copy of the tmust deed if the applicant 1= a trust; or

(d} acertified true copy of the constitution if the applicant 1s a body of persons;

unless a copy of the same has been provided m another application and the relevant reference mumber of that

application 15 provided by the apphicant m item 5 of the Appendix.

3. V&mﬂnapp]icantﬂwmmple,isarecip\imnfdiﬁdends:Mormjzlﬁaandksﬂghrmmeanduljuyﬂm

iz:up:e is_cunsuajmdbya_cmcmalurleg;lnb]jgaﬁmw passunﬂuepayx:_mnlrecgi\.‘ed toa_nuﬂn'persoqﬂ]e

aplicant i not the beneficial owner and the name and address of the benefinial owner of that income have fo be 3. Where the applicant, for example. is a recipient of dividends. interest or royalties and its right to use and enjoy the

pfovided  The agent, nommee or conduit company acting as a fidueary or adodmstrator 15 not regarded as the . . . . . .

hgeficial owner. income 1s constrained by a contractual or legal obligation to pass on the payment received fo another person, the
4 The form -houd be sizmed by: applicant is not the beneficial owner and the name and address of the beneficial owner of that income have to be
@ hdjmm,seumyar'mgarif@e applicant is a company; provided. The agent. nominee or conduit company acting as a fiduciary or administrator is not regarded as the

b the partuer of the ifthe wa : beneficial owner.

(e} the trustee if the applicant is a frust; or
{d) the prncipal officer of the body of persons if the applicant is a bedy of persons.
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Challenges to Get A TRC: Hong Kong (cont'd

Appendix

Thiz Appendix and the Application for Certificate of Resident Statuz (IR1313B) should be sizned and submitted
together. If space provided iz insufficient, please continue on additional sheet(s).

IRD File No. (if any) Calendsr Year(s) of Claim

P, This part mmust be completed by the applicant.

1 Confirm whether all income are passive income or dertved outside Hong Eong.

=

State the place where the busimess 15 normally camied on and the nature of business activities camied on m each termtory
or country. Provide the business address of the establishment in each temitery or country.

3. If no employer's rehom was submutted to the Inland Reverme Department, provide z bist of staff enployed m
Eong, if any, showing thetr names, Hong Kong identity card mimbers and total remmmeration for each calendar ¥
claim luc:{..eemplmu';re‘tmmhm‘ealmad‘ been submitted to the Department for the calendar vear(s) of clfi
provide the file reference under which the enplover’s retuns were subnutted.

4 State the place where the management and contrel of the company / partnership / fust / body ofperon. Was exerd
for each calendar year(s) of claim  If there was more than one location m which the company / partnership / iy
body of persons was managed and controlled, state the names of those temitories or comninies.  Indicate which tem)
or couniry was the place where the company | partnership / frust [ body of persons was cenfrally managed
controlled.

Provide any supplementary information below: {e.z. the reference mumber required m note 2 of the fmm)/ 3

Part 2 This part must be leted if the appli waz i d ! blizhed in Hong Kong and did not have
more than 2 members (e.z. shareholders) and was mmher a statutory corperation | body nor part of a listed
group.

6. In respect of the establishment m each temitory or commtry, provide a table showmg the mumber of staff and their
respective dufies.

7. State the business commencement date in Hong Kong

8 For each divector / partner | trustee / mclpaloﬁcer pumdelm her nationality, residential address, key
responsibilities and the place where he / she performed the

9. For each meeting of directors / pariners | trustees / wm}bodvlﬁlddumgthecalendar)!m()ufdmmpﬂm1de
date of the meeting, names of the directors / partners | trustees / principal officers who attended the meetnz. place
whehmmgmheﬂmdd&ammnfﬂewmmmdmdmhmpxad
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Page 3

This part must be completed by the applicant.

Confirm whether all income are passive income or derived outside Hong Kong.

arnied on in each terrtory

State Sheplace where the business is normally carged o anddle nature of business activitis
or country. Provide the business ss of the establishment in eachtertiory or country.

If no employer’s return was submitted to the Inland Revenue Department, provide a list of z
Kong, if any, showing their names, Hong Kong identity card numbers and total remuneration for e endar year of
claim.  In case employer’s returns have already been submitted to the Department for the calendar year(s) of claim,
provide the file reference under which the employer’s returns were subnutted.

the company / partnership / trust / body of persons was exercised
ere was more than one location in which the company / partership / trust /
body of persons was managed and controlled. state the names of those territories or countries. Indicate which territory
or country was the place where the company / partnership / trust / body of persons was centrally managed and
controlled.

Provide any supplementary information below. (e.g. the reference number required in note 2 of the form)

11
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Challenges to Get A TRC: Hong Kong (cont’'d)

10.

Identify the principal bankers of the company | partnership / trust / bedy of persons m Hong Eong and state the total
mumber of bank accounts maintained in Hong Kong.

Describe the natme of ablisk mizmed in Hong Eong and provide the value of fived assets and
balance of cash at bank stated in the statement of financial position as at the end of the last reporting peniod.

Part 3  This part must be completed if the applicant was incorperated | established outside Hong Kong,
12, In respect of the establishment m each temitory or comntry, provide a table showmg the mumber of staff their

respectrve dufies.

State the business commencement date in Hong Konz Confirm whether the date was the same as the business
commencement date reported to the Busmass ReguuaunnOﬂieenfiheln]andRz\mueDeparm:enrmdﬂndmoff

establichment of the place of business in Hong Eong reported fo the Hong Eong C ie Registry. Explaewme
reasons if the above dates do not match with each other.

For each director / partner / trostee { principal officer, provide his / ber nafiomality, residential addrefs, key
responstbilities and the place where he / she performed the duties.

For each meeting of dwectors / partners / rustees / ﬂm'xm} body beld dunng the calendar year(s) uf . provade
date of the meeting, names of the directors / partners / trustees | principal officers who attended the . place
where the meeting was held, and description of the subject matters discnssed and resolutions passed.

Identify the principal bankers of the company | partnership / trust / bedy of persons m Hong Eong and state the total
mumber of bank accounts maintained in Hong Kong.

Describe the natme of iblizh mizimed in Hong Eong and provide the value of fived assets and
balance of cash at bank stated i the statement of financial pesition as at the end of the last reporting peniod.

Provide full detzils of how, where and by whom, as appropriate, the following activities were camied out:

(6] ﬁnmulahmofsiﬂhegmpohm 15.

®) d i of business d

() setting work plans;

(1] deuﬂmunmdenfbmmﬂ:.:ﬁnandn;

(e} 1 policies / directions / work plans; and
[43] Enluanmnfbu..mF_. performance.

Name Signature
(Person signing the form)
Designation Date
(Position held)

© 2016 Baker & McKenzie
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Part 3 This part must be tompleted@licam was incorporated / established outside Ho@

In respect of the establishment in each terntory or country, provide a table showing the number of staff and their
respective duties.

State the business commencement date in Hong Kong. Confirm whether the date was the same as the business
commencement date reported to the Business Registration Office of the Inland Revenue Department and the date of
establishment of the place of business in Hong Kong reported to the Hong Kong Companies Registry.  Explain with
reasons 1f the above dates do not match with each other.

or each director / partner / trustee / principal officer, provide his / her nationality, residential address.
ibilities and the place where he / she performed the duties.
For eacﬁéuné of directors / partners / trustees / superusc—& Eﬁ- held during the calendar year(s) of claim_ provide
date of the meeting, names o TPa trustees / principal officers who attended the meeting. place

where the meeting was held, and description cf the subject matters discussed and resolutions passed.
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Anti-Abuse Rules

Domestic anti-abuse
rules override treaty
provisions

* Australia:;

General anti-avoidance rule;
Multinational anti-avoidance
rule (MAAL)

© 2016 Baker & McKenzie

Combination of
domestic and treaty
anti-abuse rules

 China

Domestic General anti-
avoidance rule;

Main purpose test under
LW

“Catch-all” provision

* Taiwan

Focus on treaty anti-
abuse rules

« Japan

Limitation on benefits rules;
Anti-condulit provision

» Singapore

Limitation of relief clause
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www.bakermckenzie.com

Baker & McKenzie has been global since inception.
Being global is part of our DNA.

Founded in 1949, Baker & McKenzie advises many of the world’s most dynamic and successful
business organizations through more than 11,000 people in 77 offices in 47 countries. The Firm is known
for its global perspective, deep understanding of the local language and culture of business,
uncompromising commitment to excellence, and world-class fluency in its client service.

Baker & McKenzie International is a Swiss Verein with member law firms around the world. In accordance with the common
terminology used in professional service organizations, reference to a “partner” means a person who is a partner, or equivalent, in
such a law firm. Similarly, reference to an “office” means an office of any such law firm.
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