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This quarterly newsletter looks at important issues facing private bankers and trustees operating internationally.

If you would like any further information relating to any of the topics covered in this issue or wish to suggest items that you would like to see covered
in future issues, please contact Sebastien Guelet of our European Business Development Unit at fax number +44 (0) 20 7919 1438, or any of the
individual lawyers listed at the end of the newsletter.

Pursuant to requirements relating to practice before the Internal Revenue Service, any tax advice in this communication (including any attachments)
is not intended to be used, and cannot be used, for the purpose of (i) avoiding penalties imposed under the United States Internal Revenue Code, or
(ii) promoting, marketing, or recommending to another person any tax-related matter.

This may qualify as “Attorney Advertising” requiring notice in some jurisdictions. Prior results do not guarantee a similar outcome. 
(Compulsory notice under New York Bar Rules)

Rebranding of our Private Banking Group

“We have rebranded!  The name of our Private Banking Practice Group has now
been changed to the Wealth Management Practice Group - something we have
done with a view to more accurately describing what it is that we do.  We are
also formalizing a broader Wealth Management Industry Practice Group, which
includes our colleagues from a number of practice areas, including financial
services, litigation, and mergers and acquisitions to our focused approach to the
wealth management industry and to wealth owning families around the world.  

Our new name reflects our Firm’s commitment to the wealth management
industry and its understanding of the growing importance of this area for the
financial services industry.  For global wealth owners, our new name reflects
our dedication to them and their families, and our efforts to provide seamless
services across geographies and practice specialty areas.  We endeavour to meet
the needs of our clients through a uniquely global approach providing effective
advice through a real understanding of the legal and tax needs of those we
serve.  We avoid and manage conflicts of interest by sticking to what we do
best - providing tax and legal input.  Our Firm does not engage in asset
management or the provision of trust or other fiduciary services.”

Announcements

Congratulations!
Philip Marcovici received the
Lifetime Achievement Award
at the Citywealth Magic Circle
Awards 2009, held on 14 May
in London, UK.
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UK Chancellor’s 2009 Budget

The UK Chancellor’s 2009 Budget was delivered against the worst economic backdrop in well over half a century and with the
prospect of a general election in just over a year.  The Chancellor was forced to dramatically cut the economic growth forecasts
made in last November’s Pre-Budget Report, restrict public borrowing and raise taxes - introducing a new 50% tax rate for
those earning £150,000 or more which also applies to many trusts (effective from 6 April 2010).

Featured Article

The increase in the top rate of income tax to 50% (with an unchanged rate of capital gains tax at 18%) will increase the
differential between income tax and capital gains tax to 32% and will no doubt prompt many higher earners and trusts
to review their investment strategies.

1. Rates of tax & allowances
The UK tax rates and allowances for the UK tax year 2009/2010 will be as follows:

Taxable Bands Rate

Dividends from UK &
non-UK companies

All other income

£0 to £37,400 10% 20%

Over £37,400 32.5% 40%

The personal allowance for 2009/2010
is increased to £6,475 (from £6,035).

From 6 April 2010, those earning more
than £100,000 (after certain specified
deductions) will have their personal
allowance gradually reduced to nil;
the amount of the allowance will be
reduced by £1 for every £2 above the
£100,000 income limit.

Higher earners will also be hit with
a new 50% tax rate from 6 April 2010
on income over £150,000.  Dividends
received by those subject to this new
rate of 50% will be subject to tax at
a new dividend rate of 42.5%.  In the
Pre-Budget Report last November it
was announced that a new top rate of
income tax of 45% would be introduced
with effect from 6 April 2011.  The
increase in the new top rate of tax and
its earlier introduction are politically
driven measures which will not raise
a great deal tax but, together with the
removal of the personal allowance
and the reduction of pension relief
for those earning over £150,000
from 2011 (see paragraph 2 below),
will potentially have a significant
impact on individual high earners.

The new higher rates of tax will also
apply to trusts.  From April 2010, the
dividend trust rate will be increased
to 42.5% and the trust rate of tax
(payable by discretionary trusts) will
be increased to 50%.

The capital gains tax annual exemption
has increased from £9,600 in
2008/2009 to £10,100 in 2009/2010. 

The inheritance tax nil rate band rises
to £325,000 in 2009/2010.

2. Pensions
With effect from 6 April 2011, income
tax relief on pension contributions
will be restricted to the basic rate
(20%) for those earning more than
£150,000.  Under current rules
a taxpayer can claim tax relief at
their marginal rate of income tax
on pensions contributions of up
to £245,000 for the UK tax year
2009/2010 (increasing to £255,000
for the UK tax year 2010/2011).  

Legislation will be introduced in Finance
Bill 2009 to prevent individuals making
larger than normal pension payments
in advance of the restriction on
income tax relief coming into effect in
April 2011. There will be a special tax
charge on pension contributions made
after Budget day 2009 if the payments
exceed £20,000 and they are over and
above the relevant taxpayer’s normal
pattern of pension savings.

3. Taxation of personal dividends
Since 6 April 2008, individuals who
receive dividends from non-UK resident
companies have, subject to certain
conditions, been entitled to the same

non-repayable tax credit as applies
to dividends from UK companies.
The tax credit is available where
the individual owns less than 10%
of the shares of the relevant non-UK
resident company.  Finance Bill 2009
will further extend eligibility for the
non-repayable tax credit to individuals
in receipt of dividends from non-UK
resident companies where the
individual owns a 10% or greater
shareholding in the relevant company.
The tax credit will only be available
where the source of the dividend
is a “qualifying territory” - broadly,
those with which the UK has a
double tax agreement containing
a non-discrimination clause. 

Measures will also be introduced in
Finance Bill 2009 to extend the non-
repayable tax credit to individuals who
receive dividends from offshore funds
which are largely invested in equities.
However, where an offshore fund is
substantially (more than 60%) invested
in interest bearing assets, UK resident
individuals receiving distributions from
such funds will be treated as having
received interest and not a dividend
and will be taxed accordingly.

4. Foreign dividends
Following a period of consultation,
legislation is to be introduced in
Finance Bill 2009 largely to exempt
foreign dividends and other distributions

Taxable Bands Rate

Savings income
£0 to £2,440 10%

£2,440 to £37,400 20%

Over £37,400 40%
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received, by UK companies, from
foreign companies from UK
corporation tax.  Alongside this, anti-
avoidance measures will be introduced
to restrict UK interest deductions by
UK members of multinational groups.

5. Offshore funds
The UK offshore income gains
legislation targets offshore funds.
If an offshore fund is a “distributing
fund” (so that, broadly, the fund does
not seek to roll up income in order to
increase the capital value of the
holding) the legislation does not apply
and the gains realised by the investor
on a disposal of his interest in the
offshore fund are chargeable as
capital gains in the normal way. In all
other cases, the investor is chargeable
to income tax on any gain realised
when he disposes of a material
interest in the offshore fund.

As previously announced measures
will be introduced in Finance Bill 2009
to change the definition of an offshore
fund for UK tax purposes.  Under current
legislation the definition is based upon
the regulatory definition of a “collective
investment scheme” in the Financial
Services and Markets Act 2000.  The
new definition uses a character based
approach.  The government plans on
introducing a new “reporting” and
“non-reporting” funds regime to
replace the existing distributing fund
status.  Reporting funds will be exempt
from the offshore income gains
legislation.  These measures will apply
from 1 December 2009.

Measures will also be introduced to
clarify the capital gains tax treatment
of interests in certain non-UK fund
structures which fall within the new
definition of offshore funds.  The new
capital gains tax treatment will apply
from 1 December 2009 but investors
will have the option to elect for the new
tax treatment to apply retrospectively
back to the UK tax year 2003/2004. 

6. Second offshore tax “amnesty”
Limited details of the much heralded
second offshore tax “amnesty” were
announced by the Chancellor in
the Budget.  The “New Disclosure
Opportunity” for UK residents with
unpaid tax connected to an offshore

account will run from the autumn
2009 until March 2010.  Taxpayers
making a disclosure under this facility
will have to pay all underpaid tax and
any interest due as well as a penalty.
The level of the penalty will be
announced prior to the launch of the
facility but is likely to be significantly
below the maximum of 100% of any
underpaid tax.  It was also confirmed
that HMRC will seek to issues notices,
under the new information gathering
powers, to financial institutions
requiring them to disclose details of
UK customers with offshore accounts. 

7. Naming and shaming 
Under provisions to be introduced in
Finance Bill 2009, HMRC will have
power to publish the names and
details of individuals and companies
who are penalised for deliberate
defaults leading to the loss of tax of
more than £25,000.  The legislation
will be drafted to catch only deliberate
defaults and not defaults arising from
a failure to take reasonable care.
Those who make a full unprompted
disclosure or a full prompted
disclosure within the required time
frame (as specified by HMRC) will
not have their names published.
No details of deliberate defaults
committed prior to the provisions
coming into effect will be published.

8. Residence & domicile
After the radical changes to the taxation
of non-UK domiciled individuals
introduced in Finance Act 2008 such
individuals may be breathing a sign
of relief that no significant changes
to the rules affecting them were
announced in the Budget.

Finance Bill 2009 will, however,
introduce a number of minor
amendments to the rules, including
the extension of certain exemptions
which allow individuals taxable on
the remittance basis to bring property
(such as clothing and jewellery), which
has been purchased out of foreign
source investment income, into the
UK without triggering a charge to UK
tax.  The exemptions will be extended,
with effect from 6 April 2008, to
include exempt property purchased
out of foreign employment income
and foreign chargeable gains.

9. Inheritance tax agricultural
property relief

Agricultural property is subject
to favourable UK inheritance tax
treatment.  If an individual makes
a gift of agricultural property (during
their lifetime or on their death) the
value of the gift for inheritance tax
purposes may be reduced by 100%
or 50%, depending on the nature
of the agricultural property gifted.  

Currently, in order to benefit from the
relief the agricultural property must
be situated in the UK, the Channel
Islands or the Isle of Man.  Earlier this
year the European Commission issued
a formal request to the UK to amend
agricultural property and woodlands
reliefs so that they extend to property
Europe wide.  In response to this the
Chancellor announced in the Budget
that measures would be introduced in
Finance Bill 2009 to extend the relief
to agricultural property in the European
Economic Area.  These measures are
backdated to 23 April 2003. 

10. ISAs
The amount which can be invested in
an ISA each year will be increased to
£10,200, up to £5,100 of which may
be invested in cash.  The new limits
will apply to people aged 50 or over
from 6 April 2009 and to all other
investors from 6 April 2010. 

11.Stamp Duty Land Tax 
The exemption from stamp duty land
tax for residential properties costing
£175,000 or less, announced in
September 2008 and due to come
to an end on 2 September 2009,
will continue to apply until
31 December 2009.  

12.VAT (Value Added Tax)
The Chancellor confirmed that the
standard rate of UK VAT will revert
to 17.5% on 1 January 2010.
A temporary reduction in the standard
rate of UK VAT from 17.5% to 15%
was introduced with effect from
Monday 1 December 2008 to
31 December 2009.

Alison Cartin (London)
+44 20 7919 1639
alison.cartin@bakernet.com
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Case Summaries
THE NETHERLANDS
ECJ Rules on the Extension of the Recovery Period to
12 Years

In the Netherlands, a maximum recovery period applies during which the Dutch Tax Authority (DTA) is allowed to levy back
taxes concerning (deliberately) undisclosed assets and income. When the assets or the income are of foreign origin, the
recovery period is longer (12 years), than in a strictly domestic situation (5 years). It has long been debated whether such a
provision is in breach of the fundamental freedoms of the European Union, especially the freedom of capital (which extends
also to third parties, such as Switzerland) and the freedom of services.

On June 11, 2009, the European Court
of Justice (ECJ) ruled on this issue in
two cases, the X-case (C-155/08) and
the Passenheim-van Schoot-case (C-
157/08). The ECJ concluded that,
in principle, the extension of the
recovery period constitutes a justifiable
limitation of the basic freedoms. The
reasoning behind this decision is that
the extended recovery period seeks
to combat tax evasion in a situation
where the Netherlands cannot
effectively gather the same information
they would have in a strictly national
situation.

The ECJ, however, does limit the
use of an extended recovery period in
situations where the DTA has evidence
concerning taxable items located in
another Member State which enables
an investigation to be initiated. In
that situation, the application by the
Netherlands of an extended recovery
period cannot be justified in all cases.

In conclusion, the DTA will, in general,
be able to levy back taxes for
undisclosed funds during the extended
recovery period of 12 years. However,
the ECJ has sent a clear warning to

the DTA that they may not abuse
this extended recovery period by
applying it to situations where the
tax assessment has been delayed
for other reasons than the lack of
exchange of information between
Member States.

Marnix Veldhuijzen (Amsterdam)
+31 20 551 7840
marnix.veldhuijzen@bakernet.com

Legislative Developments
GLOBAL
Will Placing a Jurisdiction on the OECD’s White List
Prevent Offshore Tax Abuse?

The Organisation for Economic Cooperation and Development (“OECD”) has been working with members of the G20
world leaders to help revive the confidence in the international banking system, and to restore stability and sustainable
growth in the global economy.  One method to reach this goal has been to create global transparency and prevent
offshore tax abuse through the implementation of Tax Exchange and Information Treaties (“TIEAs”).  

The OECD has defined a “white list”
threshold for jurisdictions that
have substantially complied with
internationally agreed tax standards.
A country will be placed on the
white list, and will be considered
to have substantially implemented
internationally agreed tax standards,
when it has twelve or more TIEAs.
Countries that have committed
to compliance, but have not yet
substantially implemented the
requisite twelve TIEAs, will be
placed on the “grey list.”  And finally,

countries that have not committed to
the internationally agreed tax standard
will be placed on the “black list.”  

The new OECD compliance list was
published after the recent G20
Summit in April, 2009.  As a result
of pressure directed towards
noncompliant jurisdictions by the
G20 members, no countries remain
on the blacklist.  All jurisdictions have
(at least in theory) agreed to become
substantially compliant in the near
future, and have been placed on the

grey list.  Jurisdictions on the grey list
include Switzerland, Liechtenstein and
the Cayman Islands.  

The forty jurisdictions on the white list
include the G20 members (Argentina,
Australia, Brazil, Canada, China,
France, Germany, India, Indonesia,
Italy, Japan, Mexico, Russia, Saudi
Arabia, South Africa, South Korea,
Turkey, United Kingdom, United States,
and the European Union).  Interestingly,
China is on the white list even through
two of its principal banking administrative
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regions, Hong Kong and Macau, have
only “committed to implement” the
internationally agreed tax standard.
Other countries new to the white list
include Bermuda (qualifying early
in June, 2009), the Seychelles,
Barbados, Guernsey, Jersey and the
Isle of Man (all qualifying in time for
the recent April, 2009 G20 Summit).  

Some of the newest white list
members, and other jurisdictions
eager to be removed from the grey
list, have directed their focus towards
implementing TIEAs with the Nordic

region, which has agreed to negotiate
its TIEAs as a collective body. The
seven Nordic jurisdictions include
Finland, Sweden, Norway, Iceland,
and Denmark. In addition to Denmark,
the Danish Kingdom includes two
autonomous jurisdictions, Greenland
and the Faroe Islands. Thus, in one
giant leap, a grey list jurisdiction can
obtain seven TIEA deals in one
negotiation, and be more than half
way towards obtaining their seat on
the white list (Jersey, Guernsey, Isle
of Man and Bermuda all have TIEAs
with the Nordic regions).

At a recent meeting in Washington
D.C., OECD spokesman Angel Gurría,
stated that the OECD has made more
progress towards global transparency
in the past three months then in the
prior ten years.  However, some critics
are concerned that the twelve-treaty
standard might become an arbitrary
standard.  Others worry whether
vigilance against offshore tax abuse
will be maintained once a jurisdiction
is placed on the white list.

Dara Green (Miami)
+1 305 789 8965
dara.green@bakernet.com

AUSTRALIA
Recent Changes to Foreign Investment in Australian
Real Estate

On 18 December 2008, the Australian Government announced details of changes to the Foreign Investment Policy
regarding residential real estate. Amendments to the Foreign Acquisitions and Takeovers Regulations implementing
these changes took effect from 31 March 2009.

The changes are intended to streamline
and simplify the notification and
administrative arrangements currently
in place while maintaining the majority
of the current restrictions. Material
changes include:

• Investment in hotels and resorts
will now be treated in the same
manner as general commercial
real estate rather than residential
real estate.

• Foreign corporations now have
24 months from the date of
purchase to build a new dwelling
on vacant blocks of residential
land (previously 12 months from
the date of purchase with the cost
of development totalling at least
50% of the value of the land).
Similarly, the time for
redevelopment of existing dwellings
has also been extended to
24 months (previously 12 months)
from the date of demolition.

• Conditions on purchase of single
blocks of vacant residential land
by temporary residents have been
abolished.

• The requirement that no more than
50% of units in a new development
be sold to foreign persons on
an off-the-plan basis has been
abolished, provided that developers
advertise both locally and
internationally.

• Foreign companies may now
purchase established dwellings for
use by their Australian based staff
provided that the dwellings do not
remain uninhabited for periods of
more than 6 months at a time.

• Temporary residents are no longer
required to notify when they
purchase residential land or
established dwellings for their
own residence.

Detailed information
On 18 December 2008, the Assistant
Treasurer released details of changes
to the Australian Government’s foreign
investment screening policies for the
foreign acquisition of accommodation
facilities and more generally in relation
to the acquisition of residential
real estate by foreign persons.
These changes have now been given
legislative force via amendments
to the Foreign Acquisitions and
Takeovers Regulations (Regulations).

The changes are aimed at
streamlining notification procedures,
reducing post purchase conditions on
the development of single blocks of
vacant land and aligning the definition
of temporary residents with visa
categories. Current restrictions aimed
at encouraging the supply of new
dwellings while managing demand in
the housing market will be retained
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such as the rule requiring nonresidents
to purchase new rather than existing
dwellings.

Accommodation facilities
Accommodation facilities such as
resorts and hotels are now to be
treated as commercial real estate
rather than residential real estate.
Acquisitions of such facilities are
now exempt from the Act and their
acquisition will not require notification
and approval, provided that they are
valued below the relevant developed
commercial property threshold, being:

• AUD $5 million for heritage listed
property,

• AUD $50 million for non-heritage
listed property; or

• AUD $953 million (indexed
annually) for US Investors.

Accommodation facilities previously
did not enjoy the benefit of these
exemptions. While the new exemption
will extend to individual units in a
facility (e.g. a hotel room in a strata
titled hotel under management) it is
not intended to apply to units that
are simply located within a facility
physically, or for example which are
owner-occupied or privately rented out.
These will continue to be assessed
under the residential accommodation
restrictions.

Temporary residents’ exemption
“Temporary resident” includes all
foreign persons living in Australia on
a valid visa (excluding some categories
such as tourists and visiting business
professionals), irrespective of the
expiry date of that visa. Temporary
residents are no longer required
to notify proposed acquisitions of:

• an established dwelling for their
own residence (not for investment
purposes);

• any new dwellings; and

• single blocks of vacant residential
land (other acquisitions of vacant
land will require notification and
will normally be approved subject
to development of that land taking
place within 24 months).

The exemption also includes
acquisitions of property by temporary
residents via their wholly owned trust
or Australian incorporated company.

The existing notification requirements
continue to apply to non-residents,
who must notify all proposed
acquisitions of residential real estate.

Vacant residential land
Previously, foreign owned companies,
trust estates and non-resident foreign
persons acquiring single blocks of
vacant residential land were required
to build a dwelling on that land within
12 months. That period has now
been extended to 24 months, and
the additional requirement that
development expenditure total at
least 50% of the cost of the land
has been abolished.

“Single blocks” of vacant land
generally refer to a block of land on
which only a single dwelling could be
constructed. There may be additional
development conditions imposed in
relation to the acquisition of large
tracts of land (e.g. for subdivision) or
multiple adjacent single blocks.

New dwellings
The requirement that only 50% of
new dwellings in an off-the-plan
development be sold to foreign
persons, has been removed from the
Regulations in circumstances where
developers market the property both
locally and internationally. Similarly,
in order to be able to sell a new
standalone dwelling to a foreign
person, vendors are no longer
required to have concurrently
developed a similar dwelling.

A “new dwelling” was previously
defined as never having been
occupied or sold, but has now been
expanded to include dwellings that
have not been sold and have been
rented out for no longer than
12 months.

Foreign companies purchasing
existing dwellings
Foreign owned companies can now
purchase established dwellings for

the use of their Australian-based staff
provided that they sell or rent the
dwelling if it is expected to remain
vacant for a period of more than
6 months. There is no limit to the
number of established dwellings that
can be purchased where required for
employee accommodation. We have
already seen some of our clients
participating in this streamlined
acquisition process, with approvals
being issued in less than a week
from the date of application (and
on one occasion in the afternoon
of the same day).

Redevelopment of existing
dwellings
A proposed redevelopment of existing
dwellings must increase the total
number of dwellings and no rental
income can be obtained from the
existing dwellings prior to demolition.
Developers must demolish the existing
dwellings and commence construction
within 24 months of an approval to
do so, in line with the vacant land
requirements (previously 12 months)
and development expenditure must be
at least 50% of the purchase price of
the property.

Streamlined administrative
procedures
Streamlined administrative procedures
are now in place for foreign-owned
companies, trust estates and non-
resident foreign persons to notify
and receive approval for proposed
acquisitions of vacant residential
land and newly constructed dwellings.
New application forms and statutory
notices have been introduced to
facilitate the streamlined procedures.

Developers will no longer be issued
advance approval for sales of new
dwellings to foreign persons. All non-
resident purchasers must now submit
individual applications (although
developers may submit these on their
behalf).

David Jones (Sydney)
+61 2 8922 5319
david.jones@bakernet.com

Rachel McNaught (Sydney)
+61 2 8922 5389
rachel.mcnaught@bakernet.com
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CANADA
Canadian Government to Re-introduce NRT and FIE Rules -
Major Changes Unlikely

We have received a number of questions recently about whether or not the proposed Non-Resident Trust (“NRT”) Rules
and Foreign Investment Entity (“FIE”) Rules will eventually come into force, and if so, in what form. The NRT Rules rules
will have an impact on any trust with beneficiaries or settlors resident in Canada.  The FIE Rules will have an impact
on the way high-net-worth Canadian families structure the holding of assets offshore, particularly passive investments.
Client requests for further information appear to be based on rumours that the new rules are either not going to
become law or that the legislation will be somehow radically altered.  At this time we have no reason to believe that
the new rules will not become law or that there will be any significant changes to the legislation that would be relevant
to private banking situations.

Specifically, at the end of January
2009, as part of the latest federal
budget, the current Canadian minority
government indicated that it would
be re-introducing the NRT and FIE
Rules to parliament for approval.  

The previous time the enabling
legislation for the FIE and NRT Rules
was sent to parliament for approval
as part of an omnibus technical tax
amendments bill at the end of 2007,
the bill quickly went all the way
through the process, requiring only
a third reading in the Senate before
it would have received royal asset. At
that point, this otherwise innocuous
technical tax bill was sent to the
Senate Finance Committee. Unlike the
usual rubber-stamp exercise, at that
point the bill was caught up in political
issues that had nothing to do with the
NRT and FIE Rules.  Hearings were
held, and hundreds of letters were
written to the Senate committee
reviewing the bill, but the focus was
almost entirely on one change tax
credits for film production in Canada.
As a result of this one political dispute,
which had nothing to do with the NRT
and FIE Rules, the entire bill stalled
in the Senate committee. When
the minority government of the day
decided to call an election to see if
it could win a majority, the bill died. 

Although there was a review of all of
the provisions of the bill conducted
during its previous trips through
parliament, to our understanding, the
only significant changes to the NRT
and FIE Rules will be to clarify that
they will not apply to Canadian non-
taxable entities (pension plans).  In our
view, the FIE and NRT Rules did not
apply to Canadian domestic pension
plans in any event.  Canada’s large

and powerful pension plans had some
theoretical fears that they might
become liable for tax under the rules,
so the Senate committee promptly
recommended that pension plans be
made entirely exempt ab initio from
the rules. There may be other technical
amendments to clarify certain issues.
However, as far as the private banking
sector is concerned, the new rules are
expected to be re-introduced effectively
as-is, meaning they will be effective
retro-active to January 1, 2007.  

The NRT and FIE Rules are basically
anti-avoidance rules in the eyes of
the Canadian Department of Finance
(the “Department”) and the Canada
Revenue Agency (“CRA”).  The
Department and the CRA have
invested considerable effort in getting
them into law, so we do not expect any
significant changes to the rules that
would undermine the basic idea of
preventing Canadian tax residents
from making passive investments
offshore and not paying tax currently
on the income from those investments.
The rules were originally announced
in 2001, and would normally have
been retroactive back to that date.
Generally speaking, when the
Department announces a change
to the Income Tax Act, the enabling
legislation specifically makes the
change retroactive back to the date of
announcement.  Up until the surprise
announcement that the NRT and FIE
Rules would only be retroactive back
to 2007, the Department had never
previously backed off on the effective
date, of any legislation. The fact that
the Department had to make so many
amendments to the proposed
legislation between 2001 and 2007
that they had no choice but to change
the effective date, was quite an

embarrassment for the Department,
as it showed that they had not thought
it through properly in the beginning.
As a result, it would be an utter failure
and even greater embarrassment for
the Department if it had to significantly
alter the new rules, or had to reset the
effective date of the legislation again.
As such, although it is still an open
question as to when these rules will
become law, it seems fairly clear that
the Department and the CRA will
do everything they can to force the
legislation through as-is in order to
avoid any further embarrassment.
Although Canada currently has a
minority government, the NRT and
FIE Rules are non-political and in
these difficult times, all the parties
ostensibly support tax anti-avoidance
rules targeted at the wealthy and
non-resident in particular. 

At the same time, from the perspective
of new immigrants to Canada and also
various planning strategies involving
non-Canadian life insurance, these
new rules will simplify matters
enormously.  As a result, the NRT
and FIE Rules are not necessarily
completely negative in their effect.
If we hear any further news on the
progress of this legislation or hear of
any changes, we will issue an alert.
Until such time, we continue to advise
on the basis that the NRT and FIE Rules
will apply retroactively to the 2007
taxation year as currently drafted.
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ITALY

Recent Italian tax law developments

The Italian Government approved on June 26, 2009 a Law Decree (the “Decree”) which, in the context of a series of
legislative measures aims at tackling the financial crisis and covering the state’s financial needs, and also introduced
the two following sets of provisions aimed at counteracting international tax evasion schemes: (1) widening the scope
of application of the Italian "controlled foreign companies" legislation and (2) increasing the sanctions for the holding
by Italian tax residents of undisclosed assets abroad.

The Decree is effective as of July 1,
2009, its date of publication in the
Official Gazette under no. 78/2009.
Unless confirmed by the Italian
Parliament within 60 days, the
Decree will become ineffective and
be deemed as never enacted.

1. Widening of the scope of
application of the Italian
“controlled foreign companies”
legislation (art. 13 of the
Decree)

The regulations which tackle the tax
avoidance achieved through the use of
controlled companies that are resident
or located in fiscal havens (CFC
legislation is contained in art. 167
of the Italian Income Tax Code), have
become more restrictive as a result of
two legislative measures.  

The first one imposes stricter
requirements in order to benefit from
a safe harbour from the application of
CFC legislation through a tax ruling.
The second pertains to the extension
of the CFC provisions to countries
other than those on the “black list”.

Both interventions should become
applicable from the tax period running as
of the date of publication of the Decree
in the Official Gazette (July 1, 2009).

The two new elements are separately
commented upon below.

1.1Safe harbour provision of the
CFC legislation 

Before the Decree, the Italian taxpayer
could request, through a ruling
procedure, that the CFC legislation be
set aside by proving that the non-
resident entity carries on an actual
industrial or commercial activity in the
country where it has its registered
office. By virtue of the new measures,
the non-application of the CFC rules is
now possible only if such industrial or

commercial activity is carried out mainly
in the market of the country where the
controlled company is located.

The change introduced by the Decree
reflects the strict interpretation given to
the earlier legislation by the Italian
Revenue Agency on a number of
different occasions (see Ruling n.
427/2008 and Ruling n. 165/E/2009).
The Revenue Agency had in fact
maintained that, in order not to apply
the CFC rules, the presence of an
organizational structure in the foreign
country where the CFC company has its
registered office is not sufficient, it
being also necessary for the foreign
company to be “effectively rooted in
the foreign territory so as to participate
in an ongoing permanent manner in its
economic life”. 

In relation to the safe harbour of the CFC
provisions, the Decree also states that:

- with respect to banking, financial
and insurance activities, the above-
described condition of carrying out
an actual business activity in the
market of the country of residence
is deemed met when the main
portion of the respective sources,
investments and proceeds originate
in the State or territory where the
foreign company is localized;

- the safe harbour provided for
companies actually carrying out a
business activity is, in any case, not
applicable when more than 50% of
the foreign company’s proceeds
derive from (i) the management,
holding or investment of securities,
shares, receivables or other financial
assets, (ii) the transfer or grant of the
right to use intangible rights on
industrial, literary or artistic property,
or (iii) the supply of services, including
financial ones, in favour of the group.
As a matter of fact, such a provision
prevents controlled foreign companies

which earn passive income or income
from intra-group services from
claiming the condition of carrying out
of an actual business activity in the
market of the country of residence in
order not to apply the CFC rules.

1.2Extension of the CFC provision
to countries not included on
the “black list”  

The scope of application of the CFC
legislation has also been extended to
controlled companies localized in
States or territories different from
those included on the “black list”
(or once the “white list” is issued,
to countries included on it), if both
of the following conditions are met:

- the controlled foreign company is
subject to an actual taxation,
lower by more than a half, than
that which would have been levied
if it was resident in Italy;

- the controlled foreign company
earns more than 50% of its
proceeds from (i) the management,
holding or investment of securities,
shares, receivables or other
financial assets, (ii) the transfer or
grant of the right to use intangible
rights relative to industrial, literary
or artistic property, or (iii) the supply
of services, including financial
ones, in favour of the group.

Such provisions do not apply if the
Italian controlling entity proves that the
localization abroad does not constitute
an artificial scheme aimed at achieving
undue tax advantages. To this purpose,
the Italian resident has to apply for a
compulsory ruling with the Italian tax
authorities. 

Lastly, it is noted that:

- the restrictions commented on at
paragraph 1.1 above, also apply to
cases of “significant participation”
to the foreign company’s profits.



The significant participation condition
is met when the Italian shareholder
is entitled to not less than 10% or
20% of the foreign entity’s profits
depending on whether the shares of
the foreign company are listed or not
on a stock exchange market;

- the provision commented on in this
paragraph 1.2, which extends the
CFC rules to countries not included
on the “black list”, applies only to
foreign companies which are under
the “control” of an Italian taxpayer in
the same meaning as in article 2359
of the Civil Code, i.e. (i) holding of the
majority of the voting rights in the
ordinary shareholders’ meeting or
(ii) exercise of a dominant influence
by virtue of the voting rights held or
particular contractual arrangements
with the foreign entity.

2. Increase of sanctions for
Italian residents holding
undisclosed assets outside of
Italy (art. 12 of the Decree) 

In view of the forthcoming issuance of a
new tax amnesty (the so called “Tax
Shield” or “Scudo Fiscale”) aimed at the
repatriation of funds illegally held abroad
by Italian tax residents, the Decree has
introduced tougher sanctions for
individuals, non-commercial entities and
fiscally transparent partnerships (such
as società semplici, società in nome

collettivo and società in accomandita
semplice) not disclosing the holding of
assets and investments outside of Italy. 

Under the existing penalty system,
taxpayers holding undeclared funds
abroad are subject to a proportional
penalty ranging from 5% to 25% of
the value of the assets, and to the
confiscation of assets and funds for
an equal amount. In addition to such
severe penalties, in order to attempt to
tackle the issue of illegal transfers of
funds abroad, art. 12 of the Decree:

- introduces a rebuttable presumption
that investments and assets which
have not been properly reported in
accordance with Italian legislation,
and which are held in countries on
the list contained in Ministerial
Decrees of May 9, 1999 and
November 21, 2001 (“black list
countries”), are deemed, for tax
purposes only and in the absence
of evidence to the contrary, to have
as their source unreported income.
Therefore, a discovery by tax auditors
of undeclared funds and assets held
in black list countries, exposes the
taxpayer to an automatic assessment
for tax evasion;

- provides that, in case the above
presumption is applied, the penalties
set by art. 1 of Legislative Decree
no. 471/1997 for failure to file the

annual tax return (ranging from
120% to 240% of the evaded tax),
or filing a defective tax return
(ranging from 100% to 200% of
the evaded tax), are doubled. 

Moreover, in order to increase the
effectiveness of audits aimed at
avoiding and counteracting the illegal
transfer and holding of assets outside
of Italy, the Decree provides that the
Italian tax administration (Agenzia
delle Entrate) will set up, in coordination
with the Italian Tax Police (Guardia di
Finanza), a specific force dedicated to
fighting international tax evasion and
avoidance, to acquiring information
which may be used to detect such
illegal practices, and to strengthening
international cooperation in this area.

Finally, the Italian government plans to
present the text of the new legislation
related to the Scudo Fiscale, directly to
Parliament as an amendment to the
Decree. Consequently, in approving the
provisions contained in the Decree, the
Italian Parliament should also approve
the new edition of the Scudo Fiscale,
which, given the 60-day limit for the
approval of the law decrees, should
become law by the end of August.

Francesco Florenzano, 
+39 02 76231 304
francesco.florenzano@bakernet.com
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THE NETHERLANDS
Changes in the Business Succession Facilities in the
Personal Income Tax

The introducton of a business succession facility during the life of an entrepreneur, and the end of the business
succession facility for passive investment vehicles upon death.

The State Secretary of Finance has
made an official announcement to
the Dutch Lower House of Parliament of
his intention to improve the position of
directors with a substantial shareholding.
A variety of incentives will be introduced.
The proposed legislation is intended to
take effect as of January 1, 2010.

First of all, a facility will be introduced to
pass on a substantial shareholding
during the life of the director. In the case
where shares are granted in a company
with an active enterprise, only gift tax,
but no personal income tax, will be due.
Until now, passing on a business in the
form of a legal entity from generation to
generation was only facilitated in case

the entrepreneur (substantial
shareholder) had passed away. In
all other situations, the entrepreneur
would have to pay income tax over
the ‘capital gain’ he was deemed to
realize upon the transfer of the entity.

Second, a one-off facility is introduced
for privately held assets which are used
in the business of the substantial
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Proposed New Estate Tax, Tax Evasion Legislation

New Estate Tax legislation: Lower rates, Expansion of the business succession facility, Tax Evasion legislation,
Transparent treatment of Trusts, Anstalts, Stiftungs and the like.

On April 21, 2009 the Dutch State
Secretary of Finance, sent the Bill to
Amend the Gift and Inheritance Tax
Act (GITA) to the Lower House of
Parliament, for its consideration.
The legislation is likely to enter
into force on January 1, 2010. 

The Bill provides for several changes.
The proposed changes are deemed
to be budget neutral as the Dutch
tax authorities will combat certain
structures that, in their view, are
to be treated as abusive of law.

Lower rates
The new legislation entails a
significant decrease in the tax burden
on inheritances and gifts. The highest
tax bracket for non-related recipients
is lowered from 68% to 40% and
for first degree related recipients
(children/partner) from 27% to 20%. 

Transfer Tax
The GITA will no longer apply to foreign
taxpayers with Dutch real estate and/or
businesses in the Netherlands, as the
Transfer Tax (Recht van Overgang) will
be abolished. It is no longer considered
to be cost-effective, and furthermore,
was recently declared to be in violation
of the freedoms of the EC Treaty
by the European Court of Justice.

Business succession facility
The proposed new law also broadens
and simplifies the business succession
facility. In case the business is carried
on for at least five years after the
succession, 90% of the value of
the business will be tax exempt
(conditional exemption). The remaining
10% will be taxed with a so-called
“preserved tax assessment”.
The payment of this preserved tax
assessment is postponed for ten
years (conditional interest bearing
postponement). Furthermore,
the facility now also extends to
entrepreneurs who wish to donate
their business to a successor before
they reach the age of 55, or become
disabled.

Provided all conditions are met, the
maximum effective tax rate due on
a transfer of the business will be
reduced to only 2%, being 10% times
the reduced (maximum) tax rate of 20%.

Anti-abuse legislation
In connection with the proposed
decrease in the tax burden, a broader
tax base is proposed. This is achieved
in part by the introduction of
anti-abuse legislation. The proposed
measures counteract structures
such as life-insurance constructions

between related parties, and
constructions where usufruct and
bare ownership are split for purposes
of avoiding Inheritance Tax.

Transparent treatment of trust-
like entities for tax purposes
As of January 1, 2010, all “isolated
private equity”, for example equity
placed in a trust, Stichting Particulier
Fonds, Anstalt or any other legal form
of a similar nature (hereinafter: Trust),
where there is a more than incidental
private interest (e.g. the children of the
contributor are the beneficiaries), will
be taxed as an asset of the original
contributor (hereinafter: settlor). This
is achieved by assuming that the
funds continue to remain within the
power of the settlor, regardless of the
provisions of the Trust deed. Therefore,
the settlor will have to pay personal
income tax in the Netherlands with
regard to this income, if he is
a resident of the Netherlands. Based
on the current proposal, this will also
apply to any person who becomes
a resident of the Netherlands in the
future. It might also apply to non-
residents who are settlors of a Trust,
if Trust receives Dutch source income,
for example income from Dutch real
estate or Dutch legal entities.

shareholding. The income from these
assets is taxed at the progressive income
tax rates. For a limited time only, it will
become possible to transfer these assets
to the entity which uses these assets,
without taxation of the silent reserves.
Furthermore, if it concerns real estate,
the real estate transfer tax will also not
be levied during this limited timeframe.

Third, for privately owned assets
which are not transferred using
the above mentioned one-off facility,
part of the entrepreneurial facilities
(ondernemersfaciliteiten) for private

entrepreneurs (eenmanszaken) will also
apply. These facilities include
a reinvestment reserve, a cost
equalisation reserve and a facility which
will be comparable to the ‘small and
medium-sized enterprise facility’, which
lowers the effective maximum tax rate
for entrepreneurs from 52% to 46.5%.

The above mentioned facilities are
funded by limiting the facility for
passing on substantial shareholdings
upon the death of the substantial
shareholder, to those shareholdings
which constitute an active

investment. This means that a capital
gain will be realised on passive
investment vehicles, at the occasion
of the death of the substantial
shareholder.

Peter van den Oord (Amsterdam)
+31 20 551 7149
peter.vandenoord@bakernet.com

Maarten Hoelen (Amsterdam)
+31 20 551 7822
maarten.hoelen@bakernet.com

Marnix Veldhuijzen (Amsterdam)
+31 20 551 7840
marnix.veldhuijzen@bakernet.com



In cases where an agreement has been
reached with the tax authorities in the
past (before April 21, 2009), stating
that the beneficiaries are to be
considered the ‘owners’ of the equity
for personal income and/or estate
tax purposes, this agreement will be
honoured and the beneficiaries will be
treated as the owners of the equity.

In principle, when the Trust is liable
to withholding taxes on its income,
these withholding taxes will become
creditable against Dutch income tax, as
if the income were received by the
settlor directly. The credit is of course
subject to the provisions in the tax treaty
between the state of source and the
Netherlands, or the provisions for
unilateral relief in Dutch tax law, as it
would have been when received directly.

Based on the fiction that transferring
funds to a Trust does not imply that the
funds are no longer within the power

of the settlor, the actual transfer will
no longer trigger any tax consequences.
It is unclear, however, how the tax
authorities will deal with contributions
which were originally taxed with gift tax
at the non-related rate (max. 68%).
In principle, these funds will also be
considered to ‘return’ to the settlor’s
control as of January 1, 2010, with
double taxation as a consequence.

Upon the death of the settlor, his legal
heirs will be considered to have
acquired the power over the funds,
as if they have inherited them.
Consequently they will be subject to
personal income tax on an annual
basis. An exemption applies to the
legal heirs who can meet the burden of
proof that they are not, and will never
become, a beneficiary of the Trust.

Lastly, when the settlor dies, or
when a beneficiary receives a legally

enforceable right to a contribution
from the Trust, this will be considered
a taxable event for purposes of the GITA.

Action
In case you are a settlor of a Trust and
you wish to mitigate the effects of the
transparent treatment of this Trust as
of January 1, 2010, it will be necessary
to take action well before that date.

As we are highly experienced with
entities such as Trusts, SPF and
Anstalts, we can advise you on the
consequences of the new legislation for
your situation and possible solutions. 
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Tax Regularization in The Netherlands

Changes in the voluntary disclosure procedure: maximum penalty for undisclosed assets raised from 100% to 300%,
voluntary disclosure procedure will now lead to penalties, penalties for voluntary disclosure limited to 15%.

Never before in the history of the
wealth management industry have
such major developments come so
fast and had such a significant
impact on the way in which the
industry will operate in the next 20
years. As the financial crisis deepens
and the demand for greater
transparency continues, there have
been further calls for greater
regulation and enhanced
transparency among financial
institutions. 

Governments around the world will no
longer tolerate the use of bank secrecy
by their residents and nationals as a
means of avoiding meeting their tax
obligations.  The Netherlands is no
different in this regard. 

A. Non-declaration
In the Netherlands, the non-
declaration or incomplete declaration

of income or wealth is treated as
fraud under Dutch tax and criminal
law and as a consequence is a
criminal offence. In cases where
undeclared funds are discovered, the
unpaid tax should be paid, together
with interest. A fiscal penalty of up
to 100% of the amount of unpaid tax
may also be due. Legislation is
pending to raise the maximum
penalty to 300%. The Public
Prosecutor may also commence
criminal proceedings in respect of
the incorrect filing of the tax
return(s). In such cases, no fiscal
penalty will be due based on the
una-via principle.

B. Voluntary disclosure procedure
The Dutch General Tax Act does not
provide for a specific amnesty
program, but it provides taxpayers
another solution with respect to

undeclared funds. If the taxpayer
rectifies his incorrect tax return or
gives information to the Dutch tax
authorities to correct or complete his
tax position, no criminal charges or
(high) penalties will be brought or
imposed.  However the voluntary
disclosure procedure is only open to
the taxpayer when he does not know
or suspect the Dutch tax authorities
are or will become aware of the
undeclared funds. 

The Dutch tax authorities have taken
the position that these more relaxed
rules will not apply if:

• the tax inspector has already
contacted the taxpayer with
regard to undeclared funds;

• the tax inspector has already
given notice of a planned

July 2009 13



14 Private Banking Newsletter

examination of the books,
through which undeclared
funds could be discovered;

• a detective of the Fiscal Intelligence
and Investigation Service has already
informed the taxpayer about an
investigation into undeclared funds
possibly owned by the taxpayer. 

There are no requirements for
voluntary disclosure, other than that
the taxpayer should contact the tax
authorities and provide them with
all the information necessary to
enable the Dutch tax authorities to
assess the tax correctly (a standard
form is available). The Dutch tax
authorities may investigate the
details of all taxable events and will
issue assessments retrospectively
up to 12 years. In principle,
separate additional tax
assessments should be issued for
every incomplete year. However, in
most cases, the Dutch
tax authorities will include all
assessments in an agreement with
the taxpayer.

In addition, interest and penalties
may still be due on the assessments
if and when the the tax return was
filed late (up to a maximum amount
of EUR1,134 per calendar year).
In principle, this penalty can be due
for every year for which a
declaration of undisclosed funds
has been made. It is important to
realise that, in the case of a
voluntary disclosure, no penalty can
be applied when an income tax
return (corporate or personal) has
been filed in time, even when this
return omits the undisclosed funds
or income. The calculation of
interest may result in significant
extra amounts of tax being due,
which should be taken into account
when calculating the tax burden.
Currently legislation is pending
which will make it possible to levy
a penalty even if the assets are
voluntarily disclosed. This penalty
will be limited to 15% and will not
apply when voluntary disclosure
takes place within a two-year period
after the filing of the (incomplete)

tax return. Considering the 12 year
statutory period, this could mean
that a 15% penalty will be due over
the first 10 years!

The interesting part of the voluntary
disclosure procedure, is therefore
that the taxpayer will not be charged
with filing a false tax return or with
forgery, which could lead to a 100%
penalty or even imprisonment.
Nevertheless, if the funds are used
to commit other criminal offences or
accrued through criminal offences,
the taxpayer can still be prosecuted
by the Public Prosecutions
Department.  For instance, if the
undisclosed funds were used for
smuggling activities, the Public
Prosecutions Department will still be
able to prosecute the suspect for
smuggling. 

C. Statute of limitation
On June 1, 2007 A-G Wattel
concluded that the extended period
of 12 years for making an additional
tax assessment for Dutch residents
with foreign income might not be in
line with EU law. The period during
which the tax authorities can impose
an additional tax assessment for
domestic source income is 5 years,
whereas the period for foreign source
income is 12 years. The A-G
considered this an unjustified
extension. 

The A-G advised the Dutch Supreme
Court to raise preliminary questions
to the European Court of Justice with
regard to a possible conflict between
this extended 12-year period and
EU law. The Ministry of Finance
announced that it does not agree
with the view of the A-G.

The Supreme Court decided on
March 21, 2008 to raise preliminary
questions to the European Court of
Justice on the justification for the
12-year period and the possibility of
imposing a fine based on such 12-
year period. The third question raised
by the Supreme Court is whether the
answers to the above questions
would differ if the bank account is

held in an EU member state with
banking secrecy.  A decision is
pending.

D. Exchange of information
The Netherlands may provide
information to the tax authorities
of other countries, either on request
or voluntarily. This means that the
Netherlands may, based on its
domestic laws, provide information
to other states in cases of a
suspicion of tax fraud or tax evasion.
In addition, the large treaty network
permits the exchange of information
with most treaty partners. As a result
of these instruments, tax authorities
now have a better chance of
discovering hidden financial assets
throughout the world. 

On March 1, 2008 the Netherlands
entered into an exchange of
information treaty with Jersey. The
Netherlands had already concluded
such a treaty with the Isle of Man
on July 21, 2006. A treaty with
Guernsey was concluded on April
25, 2008, but is not yet in force. On
May 29, 2009, the Netherlands
signed an exchange of information
treaty with Luxembourg, increasing
the possibilities for the exchange of
information currently laid down in
the tax treaty. Similar negotiations
are now being held with jurisdictions
such as Switzerland, Belgium,
Austria and the Cayman Islands.

E. Conclusion
While there are no formal legislative
provisions for the voluntary
disclosure of undeclared funds, it is
clear that the Dutch tax system is in
keeping with the worldwide trend
towards the greater regulation of tax
affairs.  Taxpayers can follow a
clearly defined process in order to
regularize their tax position.
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Background
Trusts have come under intense scrutiny
recently, as vehicles which are perceived
by many, including governments, as
open to misuse by individuals with
something to hide. Whether it be tax
fraud, money laundering or some other
illegal activity, legislation introduced
in a number of jurisdictions evidences
this view. As a global trend, trusts are
being forced to be more transparent,
both generally, and in particular
whenever a trustee (or other
intermediary) may have a reasonable
suspicion of wrongdoing. 

Any failure by a trustee to tow the line
may result in incurring criminal, civil
or financial penalties, and serious
damage to its reputation, particularly
given that another well-documented
global trend is the move towards
increased co-operation between
national prosecuting and tax authorities.
With economic markets as they are,
financial institutions provide ripe
pickings for hefty fines. Now, more
than ever, it is imperative that
institutional trustees are seen to be
whiter than white. (We would go as far
as to suggest that this is likely to be a
determining factor in which institutions
survive in the reshaped markets over
the long term.)  However in practice,
commercial reality means that trustees
often come under pressure to step into
the grey, and if the client exercising
that pressure is particularly wealthy
or influential, it may seem difficult to
resist. Often, a trustee may not even
be conscious that its actions may
be criminal, concentrating only on
avoiding being breach of trust. 

Historically, trustees may have
assumed that the chances of being
discovered were limited, and therefore
any risk relatively low. Increasingly, this
approach is misguided. Transparency
is already a reality, as is an aggressive
stance by many governments against
wealth management industry players
suspected of criminal wrongdoing.
Charging a trustee where there is
a realistic chance of a successful
prosecution, could well be seen as

something of a coup. More high-profile
cases will often involve clients whose
business is judged more lucrative, and
therefore more worthy of holding on to
by turning a blind eye to attendant risks.

Which acts by a trustee
are potentially criminal? 
In short, once a trustee is on notice of
any sort of criminal activity involving
the structure, it must avoid any act
or omission which may further the
criminal purpose (including avoiding
detection or obstructing the recovery
of funds). This is true even if that act
or omission is allowed by the terms of
the trust instrument, and even if, from
a pure trust law perspective, it might
arguably be in the interests of the
beneficiaries as a whole. 

Trust law is distinct from criminal law.
If a trustee’s knowledge of background
facts means that an act may be
criminal, it will not provide any
protection from prosecution that
the act is envisaged by the trust
instrument. In reality, since a trustee
cannot use its powers for a reason
other than those set down by the trust,
knowledge or suspicion will also mean
that the trustee is also limited as to
what it can do according to trust law.  

The point is best illustrated by
examples. If an individual with a level
of control over a trust (for example,
a settlor with retained powers or a
protector), is suspected of criminal
activity in respect of trust assets, or
of criminal activity not linked to the
trust but where there is a reasonable
suspicion that assets may be directed
out of the trust in furtherance of
that criminal aim (imagine a settlor-
beneficiary needing funds for sudden
and urgent travel arrangements out of
the country!), the trustee should refuse
to make any distribution, or follow any
direction by the person who is under
suspicion, where the act might
be linked to the criminal activity
suspected.  The trustee should usually
not be concerned that by refusing to
act it is in breach of trust, since to act
would likely be ultra vires of its powers,

in that they would be being exercised
for a purpose other than those for
which they were granted. 

Similar considerations apply to a
company within a structure which may
have been criminally mismanaged.
Once a trustee is on notice of this, it
should not engage in any act which
could potentially implicate it in a
criminal offence for which, according
to the terms of most trust instruments,
it would not be responsible (i.e. usually
the trustee will be entitled to assume
that a company is being properly
managed unless and until the trustee
has knowledge to the contrary). Again,
it would depend on the specific facts
and offence, but examples of the sort
of actions which should raise alarm
bells under these circumstances are
requests to add additional holding
companies, to transfer assets to
another company within the structure
or outside the structure, to change the
company’s residence or shareholders. 

Any constructive act could amount to
assisting in the commission of the
primary offence (for example, conspiracy
or aiding and abetting). Depending
on the jurisdiction and the relevant
legislation, this could also be true
in respect to money laundering.
For example, if a trustee becomes
suspicious that assets under a trust
are illegally sourced (for example
because the person who settled the
funds is charged with an offence that
could have resulted in his holding the
assets), by taking any positive action
in respect of those funds the trustee
may be open to a charge of assisting
in the laundering of the proceeds of
a crime (i.e. a primary offence). This
is in addition to any failure by the
trustee to report its suspicions. 

Some additional points to consider
First, verdicts as to guilt are reached
by human beings employing subjective
criteria based on facts and actions,
analysed for their probable motives.
Whenever a trustee contemplates
an act in the sort of circumstances
discussed here, it should ask itself

SWITZERLAND
Trustees: when to say “No”
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“might a lay person assume I had
done this to assist with a criminal act?”
If the answer is yes, it is time to seek
specialist advice. 

Second, individual employees of a
trust company may be prosecuted
on criminal charges. Each and every
person involved in an act should be
satisfied as to the position at criminal
law, since the fact that one acted
under instructions from a superior,
or in accordance with company policy,
may not constitute a defence.

Third, when we are talking about global
trust structures for global families,
any possibility of criminal prosecution
means that travel becomes a risky
business, and extradition to a foreign
country (and therefore prison) to await
trial a real possibility. 

Conclusion
It is not intended to suggest that as
soon as a trustee has any suspicion or
knowledge of a criminal act directly or
indirectly related to a trust, it should
immediately refuse to undertake any

action: rather, the trustee should seek
specialist legal advice at the earliest
opportunity.  Indeed, it may be that
the action in question is advisable
in view of a pending prosecution,
as long as this can in no way further
the suspected criminal end. The key
consideration will be why the trustee
chose to take the steps it did, and
will depend on the facts of the case.

Cindy Chambaud (Geneva)
+41 22 707 9841
cindy.chambaud@bakernet.com

UNITED KINGDOM
OECD White Listing for UK’s Crown Dependencies

As part of the solution to the global financial crisis, financial centres and the wealth management industry, including large
international banks, are being required by the world’s leading economies to agree global transparency in the financial
services sectors and a crack down on tax havens and other financial centres that do not accord to internationally
accepted standards.  A key element of this comprises ensuring transparency and the effective exchange of information
in tax matters.

The G20 summit communiqué,
issued on 2 April 2009, sets out the
commitment of the G20 countries to
“take action against non-cooperative
jurisdictions, including tax havens”.
The communiqué goes on to state
“we stand ready to deploy sanctions
to protect our public finances and
financial systems”.  “The era of
banking secrecy is over”.

In conjunction with the G20 summit
and communiqué, the OECD published,
on 2 April 2009, a detailed progress
report on jurisdictions surveyed by
the OECD Global Forum in
implementing the internationally
agreed standard on exchange of
information for tax purposes. The
report consists of four parts: (i)
jurisdictions that have substantially
implemented the internationally
agreed tax standard; (ii) tax havens
that have committed to the
internationally agreed tax standard
but have not yet substantially
implemented it; (iii) other financial
centres that have committed to the
internationally agreed tax standard

but have not yet substantially
implemented it; and (iv) jurisdictions
that have not committed to
implement the internationally agreed
tax standard.  At the time the
progress report was published, the
OECD stated that it stood ready to
assist jurisdictions in their
implementation of the OECD
standard on the exchange of
information and that the OECD
Global Forum would undertake
robust reviews to strengthen the
implementation of the standard.

When the G8 Heads of State met in
Japan in July 2008 they “urged all
countries that have not yet fully
implemented the OECD standards on
transparency and effective exchange
of information in tax matters to do
so without further delay, and
encouraged the OECD to strengthen
its work on tax evasion”.   In the
weeks and months before the G20
summit in London on 2 April 2009, a
number of countries (including
Monaco, San Marino, the Bahamas
and Macao (China)) announced their

intention to enter into agreements
for the exchange of information in all
tax matters in accordance with the
international standards developed by
the OECD.

In March 2009, it was announced
that Austria, Luxembourg, Singapore
and Switzerland were to be removed
from the “black list” being drawn up
by the OECD for the G20 summit
after they agreed to accept the
OECD’s standards on exchange of
information.  These jurisdictions now
appear on the OECD “grey list” as
jurisdictions that have committed to
the internationally agreed tax
standard but has not yet
substantially implemented it.

On 7 April 2009 the OECD announced
that Costa Rica, Malaysia, the
Philippines and Uruguay (the last
remaining countries on the “black
list”) had committed to the OECD
standard on the exchange of
information in tax matters and would,
in 2009, propose legislation to remove
the impediments to the
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implementation of the standard and
would incorporate the standard in their
existing laws and treaties.  As a result,
these countries were removed from
the OECD “black list” and placed on
the “grey list” of jurisdictions that have
committed to the internationally
agreed tax standard but have not yet
substantially implemented it.

In a connected move, in light of the
recent political commitments made
by Andorra, Liechtenstein and Monaco
to implement the OECD standards of
transparency and effective exchange
of information and the timetable
set for implementation, the OECD’s
Committee on Fiscal Affairs has
decided to remove all three
jurisdictions from its list of unco-
operative tax havens.

The UK’s Crown Dependencies -
Jersey, Guernsey and the Isle of Man -
were all placed on the OECD “white
list” of jurisdictions which have
substantially implemented the
internationally agreed tax standard
on exchange of information.  The
OECD considers that a country has
“substantially” implemented the
agreed tax standard on the exchange
of information in tax matters if it has
concluded twelve or more tax treaties
(which provide for the exchange
of information) or tax information
exchange agreements.

Some commentators consider that
threshold of twelve treaties or more
is an arbitrary threshold which has
no significance in the global fight
against tax evasion on the basis that
a country may conclude tax
information exchange agreements
with the seven Nordic states (which
have decided to negotiate tax
treaties together) and by doing so be
almost 60% of the way to
“substantially” implementing the
standard even though there is no
significant financial or trade
movement with the Nordic states.
Some commentators have also
questioned why the U.S. is included
on the “white list” when certain
states, such as Delaware, permit the
incorporation of tax-free companies

with no information being held about
the ownership or activities of those
companies.

Following the pledge of the G20
summit “to take action against
non-cooperative jurisdictions,
including tax havens” and the
publication by the OECD Global
Forum of its detailed progress report
on the implementation by
jurisdictions of the internationally
agreed standard on exchange of
information for tax purposes, the UK
Prime Minister, Gordon Brown, wrote
to each of the UK’s Crown
Dependencies and Overseas
Territories stressing his full support
for the current international
initiatives in relation to the exchange
of information for tax purposes and
urging the relevant countries to
continue to progress their
commitment to the OECD standard
on the exchange of information.  The
UK Prime Minister stated that it was
particularly important that the UK
Crown Dependencies continue to set
the pace in the implementation of
the OECD standard and “put clear
water between themselves and
those jurisdictions which only just
meet the international standard”.
The Prime Minister went on to state
that “if genuine progress in
agreeing, implementing and abiding
by these agreements does not
continue to be made I will encourage
the G20 to look at this issue again
until all abide by the highest
standards” and that a “tool box of
sanctions” will be applied against
those who do not meet the
international standard of twelve tax
information exchange agreements
by September 2009.

It is clear that certain jurisdictions,
including Jersey and the other UK
Crown Dependencies only just made
it onto the OECD “white list” having
signed a sufficient number of tax
information exchange agreements
with OECD member states in the
weeks leading up to the G20
summit.  However, it is equally clear
that these jurisdiction will have to
continue to demonstrate their
willingness to implement the OECD
standard for the effective exchange

of information in tax matters by
entering into further tax information
exchange agreements with other
OECD member states and non-OECD
member states.

In relation to those British Overseas
Territories which were placed on the
OECD “grey list” of tax havens, as
jurisdictions which have committed to
but not yet substantially implemented
the OECD standard on exchange of
information, the Prime Minister urged
those territories to achieve the
standard of twelve tax information
exchange agreements or equivalent
arrangements required by the OECD
before the EU General Assembly in
September 2009.

In relation to the Cayman Islands, the
Prime Minister acknowledged that in
addition to the eight OECD approved
bilateral tax information exchange
agreements which the Cayman
Islands has signed, in December
2008, Cayman enacted a unilateral
tax information exchange mechanism
to supplement its bilateral
agreement negotiations.  The
Cayman Islands currently has in
place a unilateral arrangement for
tax information assistance with
twelve countries (Austria, Belgium,
the Czech Republic, Germany,
Ireland, Japan, Luxembourg, the
Netherlands, Slovak Republic, South
Africa, the UK and Switzerland).  This
unilateral arrangement is being
considered by the OECD in order to
determine whether it should be
recognised and adopted as a
measure equivalent to customary tax
information exchange agreements.
The Cayman Islands also concluded a
new tax information exchange agreement
with the UK on 15 June 2009.

The British Virgin Islands (“BVI”) has
tax information exchange
agreements with the U.S., the UK
and Australia already in place and
signed tax information exchange
agreements with the seven Nordic
economies - Denmark, the Faroe
Islands, Finland, Greenland, Iceland,
Norway and Sweden - on 19 May.
The BVI is also to sign new tax
information exchange agreements
with France and New Zealand
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moving the jurisdiction further
towards joining the OECD “white list”
of compliant territories.  It was
announced on 17 April 2009 that
Bermuda had signed eight new tax
information exchange agreements,
with the seven Nordic economies
and with New Zealand, bringing to
eleven the number of such
agreements it has entered into. It
had previously signed agreements
with Australia, the UK and the U.S.
Subsequently, Bermuda signed a tax
information exchange agreement
with the Netherlands on 8 June
2009 and, as a result, was moved
off the OECD “grey list” and placed
on the “white list” as a jurisdiction
that has substantially implemented

the internationally agreed standard
for the exchange of information in
tax matters.

There is no doubt that, against the
backdrop of the current global
financial crisis, for which many partly
hold tax havens and offshore
financial centres responsible, the
OECD campaign for the effective
exchange of information in tax
matters and the eradication
of banking secrecy laws has gained
new impetus.  It is significant that
jurisdictions known for their banking
secrecy and resistance to the
exchange of information, have
committed to the OECD standard
and have taken active steps towards
implementing the standard.

Following the G20 summit in London
it was made clear that a “tool box of
sanctions” would be employed
against jurisdictions who did not
agree, implement and abide by the
agreed standard on exchange
of information.  In the future, the
OECD is likely to require jurisdictions
to meet higher standards in relation
to the exchange of information than
it has previously.  This is an area
which is developing rapidly and will
continue to do so for some time.

Alison Cartin (London)
+44 20 7919 1639
alison.cartin@bakernet.com

Ashley Crossley (London)
+44 20 7919 1424
ashley.crossley@bakernet.com

UNITED STATES
Impact on QIs of Obama Administration Tax Proposals

The Treasury Department’s “Green Book”1 detailing the Obama Administration’s tax proposals, released May 11,
included proposals that would impact QIs.  Some proposals are directed at tightening the QI rules.  Others are directed
at non-QIs (“NQIs”), in part to create “incentives” for more foreign financial institutions to become QIs.  Still others
tighten the general information reporting rules on US-source payments that apply to both QIs and non-QIs. 

All of this is directed towards better
enforcement of taxation of US citizens
and tax residents (“US Persons”).
An important theme of the proposals
involves requiring reporting of US
persons who are “beneficial owners”
of foreign entities.

The proposals would be effective
for the first calendar year beginning
after enactment.

Draft legislation reflecting the proposals
in the Green Book has not yet been
released or introduced. Any legislation
ultimately enacted may differ from the
descriptions released on May 11.

Tightening the QI Rules
All QIs would be required to do
the following:

• Identify all account holders that are
US Persons to the IRS.  This seems
to mean that the current exemption
for pre-2001 accounts governed by
bank secrecy/confidentiality rules
would be terminated, although this
is not stated explicitly.

• Report all reportable payments
received on behalf of all US
account holders as if the QI were
a US financial institution.
Currently, dividends, interest, etc.

received from non-US sources by a
QI, as well as broker proceeds, on
behalf of a US account holder
generally do not have to be
reported to the IRS under either
the QI rules or the general
withholding rules applicable to
foreign withholding agents.

• Report all transfers of money or
property of more than $10,000
on behalf of a US person (or on
behalf of any entity more than
50% owned, actually or
constructively, by a US person)
(“Controlled Entity”) to or from a
foreign bank, brokerage, or other

____________________
1 Department of the Treasury, GENERAL EXPLANATIONS OF THE ADMINISTRATION’S FISCAL YEAR 2010 REVENUE PROPOSALS (May 11, 2009)

(“Green Book”).
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financial account, and report
opening a foreign account on
behalf of a US person or
controlled entity, with no de
minimis amount.  Exceptions are
made for accounts opened and
transfers involving publicly
traded companies and their
subsidiaries.  In addition, such
reporting would not be required
for accounts opened at or
amounts transferred to a QI on
behalf of a US person (or a
Controlled Entity), or transfers
received by or on behalf of a US
person (or a Controlled Entity)
from accounts held by a US
person at a QI.

• Report forming or acquiring a
foreign entity on behalf of a US
individual (or any Controlled Entity).

The IRS would be authorized to issue
regulations concerning the proposals.
The Green Book specifically suggests
the following:

• Regulations requiring QIs to
determine the “beneficial owners”
of account holders that are foreign
entities, and report to the IRS any
that are US Persons.

• Setting as a condition for QI status
a requirement that either:

- Other commonly-controlled
foreign financial institutions
must meet certain reporting
obligations with respect to
account holders (presumably
information about US Persons
who are account holders or
beneficial owners); or

- All commonly-controlled
financial institutions become QIs
for any one of them to be a QI.

• Comment: These requirements
present significant
administrability issues, and thus
the IRS is left to solve those
before imposing such
requirements.   If the IRS can
solve those, however, such
regulations would likely be
issued.

Incentives for QI Status
There are a number of changes to
withholding requirements for
payments through nonqualified
intermediaries (“NQIs”) that do not
apply to payments to QIs.  This
distinction would give QIs a
competitive advantage over NQIs,
thus creating incentives for foreign
intermediaries to enter into QI
agreements.  Creating such
incentives is a stated objective of
these proposals.  The proposals are:

• Require full 30% withholding
on US-source payments to NQIs,
regardless of receipt by the
withholding agent of valid Form
W-8s with respect to the payment.
The IRS can provide exceptions,
including exceptions for foreign
governments, central banks,
pension funds, insurance
companies and similar investors
that present a low risk of tax
evasion.  The actual rules are
supposed to avoid “disrupt[ing]
ordinary and customary market
transactions.”  Foreign recipients
entitled to reduced withholding
tax would have to file a claim
for refund with the IRS.

• Require withholding of 20% on
gross proceeds paid to an NQI not
located in a country with a tax
treaty with the US that has
satisfactory exchange of
information provisions.  The IRS
can provide similar exceptions as
above.  In addition, the IRS could
exempt NQIs in jurisdictions with
a satisfactory tax information
exchange agreement with the US.
Overwithheld tax would require
filing a claim for refund with the
IRS.  The refund could be applied
for by the NQI, but only if it
identifies all its direct account
holders that are US persons and
reports them and payments they
receive to the IRS.

• Require US individuals to report
any transfer money or property to
or from a foreign bank,

brokerage, or financial account
by that individual or any
Controlled Entity.  This
requirement would not apply to
transfers to or from a QI or
QI account.

• Create a rebuttable presumption
that any foreign account in which
a US person held an interest or
had signature authority over
contains enough funds to require
the filing of an FBAR.  This would
not apply to accounts held
through a QI.

• Create a rebuttable presumption
that failure to file an FBAR with
respect to a foreign account held
through an NQI is “willful” if the
account has more than
$200,000.  This would allow
higher penalties to be imposed.
The presumption does not apply
to accounts held through a QI.

Tightening Withholding Rules
All withholding agents, including QIs,
would be required to withhold 30%
of any payment made to a foreign
entity unless the entity provided
documentation of its beneficial
owners.  Exceptions would include
payments to publicly traded
companies and their subsidiaries,
foreign governments and pension
funds.  Further exceptions could be
provided by the IRS for payments to
entities engaged in active business
in their residence country, charities,
widely-held investment vehicles, and
entities that enter into agreements
with the IRS to report all US non-
exempt owners (i.e., US individuals).

Effective Dates
All the forgoing proposals would be
effective beginning in the calendar
year after they are enacted.  If
enacted this year, they would apply
beginning on January 1, 2010.

Thomas O’Donnell (Zurich)
+41 44 384 1440
tom.odonnell@bakernet.com
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Under the October instructions,
“US persons” that own or have
signatory authority over foreign bank
accounts are required to file a form
TD F 90-22.1 (“FBAR”), a form upon
which all foreign bank accounts are
reported to the US government.
However, there was quite a bit of
confusion as to when a non-resident
alien (“NRA”) is deemed a “US person”
for FBAR filing purposes and, thus,
was deemed to be a US person. Some
commentators have incorrectly stated
that any NRA who receives income that
is effectively connected with a US trade
or business (“ECI”) is required to file
an FBAR. However, this interpretation
is incorrect because the FBAR filing
requirement applies only to non-
resident aliens who are “in, and doing
business in the United States.” ECI
covers more activities than are subject
to the FBAR. Thus, non-residents who
generate ECI but are only occasionally
or sporadically physically located in the
United States to conduct the business
that gives rise to the ECI are not
required to file the FBAR. On the
other hand if that same non-resident
individual were present in the United
States on a regular and continuous
basis to conduct ECI generating
business, he or she should be required
to file the FBAR. As discussed below
determining whether activity is
deemed “occasional” or “sporadic”
or “regular and continuous” is
likely a difficult categorization. 

Any United States person who has
a financial interest in or signature
or other authority over any financial

account in a foreign country, if the
aggregate value of these accounts
exceeds $10,000 at any time during
the calendar year is required to file an
FBAR. For FBAR purposes, a United
States person includes a citizen or
resident of the United States, or a
person “in and doing business in the
United States.”2

Whether a person is considered, for
FBAR purposes, to be “in, and doing
business in the United States” is
determined based on an analysis of
the facts and circumstances of each
case.  Generally, a person is not
considered to be “in, and doing
business in the United States” unless
that person is conducting business
within the United States on a regular
and continuous basis.  Persons who
are merely visiting the United States
or who sporadically conduct business
in the United States, are not in, and
doing business in, the United States
for FBAR reporting purposes. 

For example, a person who is not a
citizen or resident of the United States,
is engaged in a business and only
occasionally visits the United States to
meet clients would not be considered
to be “in, and doing business in the
United States” for FBAR reporting
purposes.  Also, artists, athletes, and
entertainers who are not citizens or
residents of the United States and
who only occasionally come to the
United States to participate in exhibits,
sporting events, or performances, are
not required to file FBARs.  Finally,
a person who is not a United States
citizen or resident and who visits the

United States to manage his personal
investments, such as rental property,
and conducts no other business is
not required to file.  However, that
individual would be required to file
an FBAR if the person is physically
present in the US conducting business
on a regular and continuous basis.3

The “in, and doing business in the
United States” standard requires
two factors:

1. The NRA must conduct business in
the United States during the year;
and

2. such business must be conducted
by the NRA from a location within
the United States on a regular and
continuous basis. 

This determination of the first factor is
made on a facts and circumstances
basis. Whether a business is conducted
is likely based on the same concepts
used in determining whether income is
effectively connected with a US trade
or business. The trade or business
test has two aspects. First, a foreign
taxpayer is engaged in business only
if its activities for the production
of income, wherever located, are
considerable, continuous, and regular.
Second, a foreign taxpayer engaged
in business is deemed to carry on the
business in the United States only if
all or a significant part of the business
activities are located in the United
States or the United States is the situs
of activities, comprising a portion of
the business, which are considerable,
continuous, and regular. Whether a
foreign taxpayer is engaged in a U.S.

Non-Resident Alien FBAR Filing: 
The IRS Provides a One Year Reprieve 

In October of 2008, the Treasury updated the instructions to form TD F 90-22.1 (“FBAR”), which required certain
non-resident aliens (“NRA’s”) to report their foreign bank accounts by filing the FBAR. However, on June 5, 2009 the
IRS released Announcement 2009-51, which generally provides a one year exception to NRA’s from filing FBARs that
are due June 30, 2009 for the tax year 2008. The Announcement provides that additional guidance will be provided
for FBAR reporting for NRA’s in future years. This article examines the previously issued guidance, which will likely form
the basis for future NRA FBAR reporting requirements.

____________________
2 31 U.S.C. § 5314(a).
3 See “The definition of ‘in and doing business in’ the United States for FBAR purposes”, Headliner Volume 262, Feb 26, 2009,

http://www.irs.gov/businesses/small/article/0,,id=204798,00.html; and IRS, FAQs Regarding Report of Foreign Bank and Financial Accounts (FBAR),
March 13, 2009, http://www.irs.gov/businesses/small/article/0,,id=148845,00.html
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trade or business during any taxable
year is a question of fact determined
on a case-by-case basis.4

Whether the business is conducted
from a location within the United
States on a regular and continuous
basis appears to be more of a
troublesome question because very
little guidance has been issued on
the topic. As discussed above for
the first prong of the test, continuity
and regularity are a requirement for
business to be deemed conducted
in the United States. However, that
requirement does not require the
person conducting the business to be
physically located in the United States.
It appears that the second prong of the
test requires a person to be physically
located in the United States on a
regular and continuous basis in the
furtherance of his or her business.

Therefore, the question becomes what
is activity that constitutes regular and
continuous business conducted
within the United States. The IRS has
provided examples of individuals not
required to file an FBAR - an individual
who only occasionally visits the US
to meet clients, entertainers who
occasionally visit the US to perform,
and an individual who visits the US
to manage his personal investments.
Furthermore, the activities of agents
in the United States likely should
not be attributed to the individual
for purposes of the “in and doing
business in the United States” test. 

Thus, it seems clear that in the simple
case where a person is deemed to
generate ECI simply by passively
owning a partnership interest in a
partnership or a membership interest
in a Limited Liability Company that is
engaged in a US business, and that
person has no other contact with the

US, that person would not be required
to file an FBAR. Without more guidance,
the distinction between the occasional
or sporadic conduct of business within
the US and the continuous and regular
conduct of business from within the
US seems to be a fine line. For those
individuals who do conduct business
from within the United States and
are in doubt of their status, the best
policy seems to be to file the FBAR. 

The penalties for not filing the FBAR
are $10,000 per year.5 An exception to
the penalty may be made if the FBAR
is not filed for reasonable cause.6
However, the penalty for willfully not
filing the FBAR is increased to the
greater of $100,000 or 50% of the
amount held in the account at the
time of the violation.7

Steven Hadjilogiou (Miami)
+1 305 789 8909
steven.hadjilogiou@bakernet.com

____________________
4 Lewnhaupt v. Commissioner, 20 TC 151 (1955); Inez de Amodio, 34 TC 894 (1960). 
5 31 U.S.C. § 5321(a)(5).
6 Id.
7 Id.

Recent Developments Affecting Voluntary Disclosures
Involving Offshore Issues and Related Topics

On March 26, 2009, the IRS released three memoranda that affect the voluntary disclosure process for cases involving
offshore issues.  Since that time, there has been much confusion regarding those memoranda and some commentators
and practitioners have offered what we view to be incorrect interpretations of them.  In addition, in light of the significant
changes to the voluntary disclosure process made by these memoranda for cases involving offshore issues, there has
been heightened interest in alternatives for resolving compliance issues if it is not possible to do so through voluntary
disclosure or other administrative means.

This article describes the changes
to the current practice for making a
voluntary disclosure as well as the
new IRS penalty framework for such
voluntary disclosure as released by
the IRS on March 26.  In addition, the
article provides important clarifications
on the new penalty framework set forth
in one of those memoranda and clarifies
the extent that pre-payment review in
the United States Tax Court is available

for additions to tax and penalties for
which a taxpayer with offshore issues,
may be liable.

I. The IRS Voluntary Disclosure
Policy

The IRS voluntary disclosure policy is
set forth in Internal Revenue Manual
(“I.R.M.”) 9.5.11.9 (Sep. 9, 2004).
Historically, a voluntary disclosure was
the process of voluntarily reporting
previously undisclosed income (or

false deductions) through an amended
return or the filing of a delinquent
return (the “informal approach”) or
by direct contact with the IRS Criminal
Investigation Division (“CI”) (the “formal
approach”).  Under recent IRS practice,
which has evolved in light of the ongoing
investigation by the U.S. Department
of Justice (the “DOJ”) and the IRS of
UBS AG, however, it appears that only
a disclosure under the formal approach
will constitute a complete voluntary
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disclosure under I.R.M. 5.5.11.9 for
purposes of the new penalty framework.
There has been no change to the IRS’s
voluntary disclosure practice in that a
voluntary disclosure will be considered
with all other factors in a case in
determining whether criminal prosecution
will be recommended to the DOJ.

The IRS voluntary disclosure policy is a
matter of internal IRS practice provided
solely for internal guidance to IRS
personnel and does not create any
substantive or procedural rights for
taxpayers.  A timely voluntary disclosure
does automatically guarantee immunity
from criminal prosecution, but generally
will result in the IRS not recommending
a criminal prosecution to the DOJ.
Whether a case is recommended for
criminal prosecution is evaluated on
a case-by-case basis, and taxpayers
cannot rely on the fact that other
similarly situated taxpayers may not
have been recommended for criminal
prosecution.  Voluntary disclosure
does not apply to taxpayers with illegal
source income and those who failed
to report income from embezzlement,
Medicare fraud or other white collar
crimes.

A voluntary disclosure must be truthful,
timely, and complete.  The taxpayer
also must show a willingness to
cooperate (and does in fact cooperate)
with the IRS in determining his/her
correct tax liability and must make
good faith arrangements with the IRS
to pay in full, the tax, interest, and any
penalties determined by the IRS to be
applicable.  To be timely, the disclosure
must be received before:

a. The IRS has initiated a civil
examination or criminal investigation
of the taxpayer, or has notified
the taxpayer that it intends to
commence such an examination
or investigation. 

b. The IRS has received information
from a third party (e.g., informant,
other governmental agency, or
the media) alerting the IRS to the
specific taxpayer’s noncompliance. 

c. The IRS has initiated a civil
examination or criminal investigation
which is directly related to the
specific liability of the taxpayer. 

d. The IRS has acquired information
directly related to the specific
liability of the taxpayer from
a criminal enforcement action
(e.g., search warrant, grand jury
subpoena).

The IRS Voluntary Disclosure Policy
provides examples of timely voluntary
disclosures such as: 

• A letter from an attorney that
encloses amended returns from
a client that are complete and
accurate (reporting legal source
income omitted from the original
returns), which offers to pay the
tax, interest, and any penalties
determined by the IRS to be
applicable in full and which
meets the timeliness standard
set forth above.

• A disclosure made by a taxpayer of
omitted income facilitated through
a widely promoted scheme regarding
which the IRS has begun a civil
compliance project and already
obtained information that might
lead to an examination of the
taxpayer or notified the taxpayer
of its intent to do so.  This is
a voluntary disclosure because the
civil compliance project involving
the scheme does not yet directly
relate to the specific liability of
the taxpayer.

• A disclosure made by an individual
who has not filed tax returns after
the individual has received a notice
stating that the IRS has no record
of receiving a return for a particular
year and inquiring into whether the
taxpayer filed a return for that year.
The individual files complete and
accurate returns and makes
arrangements with the IRS to pay,
in full, the tax, interest, and any
penalties determined by the IRS to
be applicable . This is a voluntary
disclosure because the IRS has not
yet commenced an examination or
investigation of the taxpayer or
notified the taxpayer of its intent
to do so.

The IRS Voluntary Disclosure Policy
also provides examples of what will not
be considered a voluntary disclosure
such as:

• A letter from an attorney stating his
or her client, who wishes to remain
anonymous, wants to resolve his
or her tax liability.  This is not
a voluntary disclosure until the
identity of the taxpayer is disclosed
and all other required elements
are satisfied.

• A disclosure made by a taxpayer
who is under grand jury investigation.
This is not a voluntary disclosure
because the taxpayer is already
under criminal investigation.  The
conclusion would be the same
whether or not the taxpayer knew
of the grand jury investigation.

• A disclosure made by a taxpayer,
who is not currently under
examination or investigation, of
omitted gross receipts from a
partnership, whose partner is
already under investigation for
omitted income that was skimmed
from the partnership.  This is not
a voluntary disclosure because
the IRS has already initiated an
investigation that is directly related
to the specific liability of this
taxpayer.  The conclusion would
be the same whether or not the
taxpayer knew of the ongoing
investigation.

• A disclosure made by a taxpayer,
who is not currently under
examination or investigation, of
omitted constructive dividends
received from a corporation which
is currently under examination.
This is not a voluntary disclosure
because the IRS has already
initiated an examination which
is directly related to the specific
liability of this taxpayer. The
conclusion would be the same
whether or not the taxpayer knew
of the ongoing examination.

• A disclosure made by a taxpayer
after an employee has contacted
the IRS regarding the taxpayer’s
double set of books.  This is not
a voluntary disclosure even if no
examination or investigation has
yet commenced because the IRS
has already been informed by the
third party of the specific
taxpayer’s noncompliance.  The
conclusion would be the same
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whether or not the taxpayer knew
of the informant’s contact with
the IRS.

In any event, the IRS will review the
actual status of any prior interest in
the taxpayer, the taxpayer’s potential
knowledge of such interest, and the
taxpayer’s fear of some potential
trigger that could have alerted
the IRS to determine whether
the disclosure is truly voluntary.

II. The Procedures for Making
a Voluntary Disclosure

Under current practice, a “voluntary
disclosure” does not occur until the
IRS has actually been contacted.
This does not preclude taxpayers from
disclosing their offshore income and
assets by filing amended returns in
appropriate circumstances, but such
a filing will not constitute a voluntary
disclosure for purposes of the new
IRS penalty framework effective
March 23, 2009.

A. Filing or Amending
Previously Filed Returns
(The Informal Approach).

Generally, a taxpayer may disclose his
or her offshore income and assets by
merely submitting new or amended tax
returns (typically 6 years) with payment
of the taxpayer’s tax liability including
interest and penalties directly to
the Service Center assigned to the
taxpayer’s area of residence.  This
approach does not require any contact
with IRS personnel; however, the IRS
may issue letters relating to penalties
(e.g., failure-to-file penalties) and may
initiate an audit.

A taxpayer should correctly reflect the
taxpayer’s income and expense item
because the filing of amended tax
returns has a significant audit potential.
Applicable state returns also should
be amended and contemporaneously
filed within 30 days of filing the federal
returns.  Returns for related entities
also should be contemporaneously
filed or amended.  If the IRS has begun
an investigation and the taxpayer
is not aware of this when he or she
files the returns, the filing becomes
an admission of understatement
of income.

B. Direct Communication with CI
(The Formal Approach).

A formal voluntary disclosure requires
a taxpayer to directly contact CI and
arrange a meeting to discuss whether
or not the taxpayer’s facts and
circumstances meet the terms of the
IRS voluntary disclosure policy.  As a
practical matter, the IRS no longer will
confirm whether or not it has begun
an investigation that the taxpayer
is not aware of.  A taxpayer should
consult with counsel and carefully
evaluate his or her eligibility under
the voluntary disclosure policy
before making contact with CI.

Generally, CI will meet with taxpayer’s
counsel to discuss the taxpayer’s facts
and circumstances to include the so-
called “30 questions” that the IRS
National Office has required local IRS
district offices to inquire with respect
to each voluntary disclosure.  In some
districts, however, CI has required an
interview of the taxpayer.  Generally,
if CI accepts a taxpayer into the
voluntary disclosure program, CI will
issue a letter reciting the voluntary
disclosure, the fact that the disclosure
was timely, and referral to the
Philadelphia Offshore Identification
Unit (POIU) for filing of the amended
tax returns and payment of tax,
interest, and penalties.

III. Failure to Comply with
U.S. Filing and Reporting
Requirements

This section discusses the various
forms that U.S. persons must file with
respect to their offshore income and
assets and the associated penalties
for the failure to file such forms.

A. FBAR

Generally, if a U.S. person has an
interest in or signature authority over a
financial account located in a foreign
jurisdiction that exceeds $10,000,
such person must then file Treasury
Department Form TD F 90-22.1,
Report of Foreign Bank and Financial
Accounts (“FBAR”).  As part of the
FBAR reporting requirement, a U.S.
person must report the income from
such financial accounts on a Federal

income tax return and check the
appropriate box on a Form 1040,
Schedule B, Part III, regarding whether
such individual has an interest in a
foreign financial account.

The FBAR must be filed by June 30
of the year following the year when
the $10,000 threshold is met.  As
of June 30 of any given year, a U.S.
person that has willfully failed to file,
and anyone that has assisted or
agreed to facilitate such a failure to file
a FBAR could be guilty of a felony.
Records that are required to be reported
on an FBAR must be kept for five years.
Failure to keep the records for the
stated period may result in civil
and/or criminal penalties.

Civil and/or criminal penalties may
apply if the FBAR is not timely filed or
the information supplied is inaccurate
or incomplete.  Criminal penalties may
be as high as $500,000 or half the
account balance, and up to 10 years
in prison.  Civil penalties may be
assessed before the end of the 6-year
period beginning on the date of the
transaction with respect to which the
penalty is assessed.  There are civil
penalties for negligence, pattern of
negligence, non-willful, and willful
violations as follows:

(1) The negligence and pattern of
negligence penalties apply only
to trades or businesses, not to
individuals.  A negligence penalty
up to $500 may be assessed
against a business for any negligent
violation.  An additional penalty
up to $50,000 may be assessed
for a pattern of negligent violations.

(2) An individual who willfully fails to
file an FBAR may be subject to civil
penalties equal to the greater of
$100,000 or 50 percent of the
amount in the account at the
time of the violation.

(3) An individual who fails to file, but
is not willful, may be subject to
civil penalties under title 31 equal
to $10,000 for each negligent
violation.
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B. Reporting obligations for
accounts that are held as part
of a structure (e.g., trusts and
non-U.S. corporations such as a
controlled foreign corporation)

1. Form 3520 and Penalties for
Failure to File Form 3520.

Individuals who are involved with
certain transactions with respect to
foreign trusts, or who receive certain
large gifts or bequests from certain
foreign persons, must file Form 3520,
Annual Return to Report Transactions
with Foreign Trusts and Receipt of
Certain Foreign Gifts. Form 3520 is
due at the time an individual income
tax return is due (including extensions).

Failure to file Form 3520, or providing
incomplete or incorrect information,
results in the following penalties
(absent demonstration that the failure
to comply was due to reasonable
cause and not willful neglect):
(1) 35% of the gross value of property
transferred to a foreign trust; (2) 35%
of the gross value of distributions
received from a foreign trust; or (3) 5%
of the amount of certain foreign gifts
for each month for which the failure to
report continues (limited to 25%).

2. Form 3520-A and Penalties for
Failure to File Form 3520-A.

A U.S. owner of a foreign grantor trust
is required to file Form 3520-A, Annual
Information Return of Foreign Trust
with a U.S. Owner. Form 3520-A must
be filed with the Internal Revenue
Service Center, Philadelphia, PA 19255,
by the 15th day of the third month
after the end of the trust’s tax year
(e.g., March 15).  In addition, copies
of statements from Form 3520-A
(including the Foreign Grantor Trust
Owner Statement and the Foreign
Grantor Trust Beneficiary Statement)
must be provided to all U.S. owners
and U.S. beneficiaries by such time.

If an individual owns a foreign trust
and the trust either fails to timely file
Form 3520-A or does not furnish the
required information with respect to
trust activities and income, the
individual will be subject to a penalty
equal to 5% of the gross value of the
portion of the trust’s assets such
individual is treated as owning.

3. Form 5471 and Penalties for
Failure to File Form 5471.

A U.S. person must file a Form 5471 to
report significant ownership interests
in foreign corporations (referred to
as “controlled foreign corporations”
or “CFCs”).  A Form 5471 is due at
the time of the filing of an individual
income tax return (including extensions).
The IRS may assess a penalty of
$10,000 for failing to timely file Form
5471, unless such failure is due to
reasonable cause.  Criminal penalties
also can apply.

4. Form 5472 and Penalties for
Failure to File Form 5472.

Generally, a reporting corporation
must file Form 5472, Information
Return of a 25% Foreign-Owned U.S.
Corporation or a Foreign Corporation
Engaged in a U.S. Trade or Business,
to report information under sections
6038A and 6038C if it had a reportable
transaction during the tax year with
a foreign or domestic related party.
A Form 5472 by the due date of the
reporting corporation’s income tax
return (including extensions).  The IRS
may assess a penalty of $10,000 for
failing to timely file a complete Form
5472 or maintain records as required
by Treasury Regulation section
1.6038A-3.  If the failure continues
for more than 90-days after notification
by the IRS, an additional penalty of
$10,000 will apply.  This penalty
applies with respect to each related
party for which a failure occurs each
30-day period (or part of a 30-day
period) during which the failure
continues after the 90-period ends.

Criminal penalties under sections 7203,
7206, 7207 also may apply for failure
to submit information or for filing
false or fraudulent information.  Each
member of a group of corporations
filing a consolidated information return
is a separate reporting corporation
subject to a separate $10,000 penalty
and each member is jointly and
severally liable.

5. Form 926 and Penalties for
Failure to File Form 926.

In general, if a U.S. taxpayer transfers
either tangible or intangible property
to a foreign corporation in a tax-free

exchange (e.g., a tax-free contribution
of stock, securities, or other property
to a foreign corporation), the taxpayer
is required to file Form 926, Return by
U.S. Transferor of Property to a Foreign
Corporation. Form 926 is due at the
time an individual income tax return is
due, including extensions, and should
be attached to an individual’s return
at the time of filing.

If a U.S. transferor fails to comply
with the obligation to report required
transfers on Form 926, the taxpayer
may be subject to at least three
adverse tax effects.  Failing to file
Form 926 may result in a penalty equal
to 10% of the fair market value of the
transferred property (valued at the
time of transfer), limited to $100,000,
unless the failure to file is intentional.

6. Form 8865 and Penalties for
Failure to File Form 8865.

A U.S. person who (1) controlled a
foreign partnership (i.e., more than
a 50% interest), (2) owned a 10% or
greater interest in the partnership
while the partnership was controlled
by U.S. persons owning at least 10%
interests, (3)contributed property to
a foreign partnership in exchange for
an interest in the partnership under
certain circumstances, and (4) had a
reportable event under section 6046A
must file Form 8865, Return of U.S.
Persons with Respect to Certain Foreign
Partnerships. Form 8865 is due at
the time an individual (or partnership)
income tax return is due, including
extensions, and should be attached
to such return at the time of filing.

A $10,000 penalty is imposed
for each tax year of each foreign
partnership for failure to timely file
Form 8865.  Such person also is
subject to a reduction of 10% of the
foreign taxes available for credit
under sections 901, 902, and 960.
Criminal penalties also may apply
for failure to file or filing false or
fraudulent information.  For a person
who contributed property, the person
may be subject to a penalty equal to
10% of the fair market value of the
property at the time of the contribution
subject to a maximum of $100,000,
unless the failure is due to intentional
disregard.  For a person who fails to
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properly report all the information
required by section 6046A, the person
is subject to a $10,000 penalty.  In
addition, if the person is required to
file Form 8833, Treaty-Based Return
Position Disclosure Under Section 6114
or 7701(b), an additional $1,000 may
be imposed.

C. Civil Penalties

1. Failure to File Penalties.

A penalty is imposed if a required
tax return is not filed on or before its
due date unless the failure is due to
a reasonable cause and not willful
neglect.  The amount of the failure
to file penalty is generally equal to
5% of the net tax amount required
to be shown on the tax return for each
month that the return is late up
to a maximum of 25% of such net
tax amount. If the failure to file
is fraudulent, then the penalty is
increased to 15% for each month.

2. Failure to pay tax.

A taxpayer who fails to timely pay the
amount shown as tax on any return
maybe penalized.  The penalty will
not apply if the failure is due to
a reasonable cause and not willful
neglect.  The late payment penalty is
generally .5% of the late payment for
each month that the payment is late,
up to a maximum of 25%.

3. Accuracy-related penalties.

The accuracy-related penalty for
underpayments is imposed at the rate
of 20% on the portion of any
underpayment of tax required to be
shown on a return attributable to any
of the following:  Negligence;
substantial understatement of tax;
substantial valuation misstatement;
substantial overstatement of pension
liabilities; or substantial estate or gift
tax valuation understatement.

4. Civil Fraud Penalty.

If any part of any underpayment of tax
is required to be shown on a return is
due to fraud, a penalty is imposed
equal to 75% of the portion of the
underpayment attributable to fraud.

D. Criminal Penalties.

1. Tax evasion.

Tax evasion is a felony defined as a
“willful attempt to evade or defeat
any tax imposed” under the Code.
The basic elements are:  (1) the
existence of a tax deficiency; (2) an
affirmative act constituting an evasion
or attempted evasion of the tax; and
(3) willfulness.  Upon conviction of tax
evasion the defendant may be fined
or imprisoned not more than five
years, or both, and made to pay the
costs of prosecution and any special
assessments.  The maximum fine
is $250,000 for individuals and
$500,000 for corporations.

2. Willful failure to file return,
supply information or pay tax.

It is a misdemeanor to willfully fail to
pay any tax or estimated tax, make a
return, keep any records, or supply any
information required to be supplied
under the Code.  This crime is based
on the omission of a statutory duty to
make a return.  The elements of the
offense include willfulness and omission
of at least one of the four required
acts enumerated in the statute.  Upon
conviction, the defendant may be fined
or imprisoned for up to one year (unless
a willful violation).  The maximum fine
is $250,000 for individuals and
$500,000 for corporations.

3. False returns.

The filing of a false return is a felony.
This felony provision is violated if any
person willfully makes any document
that he or she does not believe to
be true and correct and any person
who willfully aids and assists in the
preparation of any document under
the U.S. tax laws that is fraudulent or
false.  Upon conviction the defendant
may be fined, or imprisoned not more
than three years, or both, and made
to pay the costs of prosecution.
The maximum fine is $250,000
for individuals and $500,000 for
corporations.

4. False documents.

Any person who willfully discloses any
list, return, account, statement, or other
document that is false is guilty of filing

a false document.  Upon conviction,
the defendant may be fined up to
$100,000 or imprisoned not more
than one year or both.

IV. Three IRS Memoranda
Released on 26 March 2009

The three memoranda that the
IRS released on March 26, 2009,
were dated March 23, 2009, and
address (1) emphasis on and proper
development of offshore examination
cases, managerial review, and
revocation of the Last Chance
Compliance Initiative (LCCI); (2) routing
of voluntary disclosure cases; and
(3) authorization to apply penalty
framework to voluntary disclosure
requests regarding unreported
offshore accounts and entities.

A. Memorandum Addressing
Emphasis on and Proper
Development of Offshore
Examination Cases.

This purpose of this memorandum “is
to ensure examinations with offshore
transactions and/or entities continue
to be emphasized and receive priority
treatment during the examination
process.”  The memorandum directs
examiners to “utilize the full range of
information gathering tools in properly
developing offshore issues, with special
emphasis on detecting unreported
income”, such as interviewing
taxpayers, making third party contacts,
issuing summonses to taxpayers and
third parties, and requesting foreign-
based information through exchange
of information under applicable
treaties and tax information exchange
agreements (TIEAs) in any cases
where the taxpayers have accounts
or transactions in countries with
such agreements.  The memorandum
further urges examiners to “be alert
for badges of fraud and consult with
Fraud Technical Advisors in developing
cases for criminal referrals or the
assertion of the civil fraud penalty.”

The memorandum also states:
“Managers should ensure that income
and penalty considerations are
sufficiently developed and documented
during both unagreed and Embedded
Quality reviews.  Cases should be
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discussed with employees regarding
the need for additional income probes,
use of indirect methods of proof
to reconstruct income, penalty
development and/or other
considerations as necessary.”

Finally, the memorandum revokes the
LCCI, effective as of the date of the
memorandum (i.e., March 23, 2009).
As a result, all notices and letters
with respect to the LCCI and relevant
portions of the Internal Revenue
Manual will be obsoleted.  For any
currently open examinations where the
LCCI terms had already been offered,
however, taxpayers were afforded the
opportunity to resolve their cases
under LCCI if they responded to the
examiner within 15 days of their prior
notification.  This gave taxpayers with
open examinations where such terms
had been offered a short window to
accept them, despite the revocation
of LCCI effective March 23, 2009.

A. Memorandum Addressing Routing
of Voluntary Disclosure Cases.

This memorandum directs that,
effective as of March 23, 2009,
voluntary disclosure requests
containing offshore issues, where
IRS CI has preliminarily determined
taxpayer eligibility, will be forwarded
by CI to the POIU for civil processing.
Additionally, any voluntary disclosures
with offshore issues that were in
Area/Industry case inventories as of
the date of the memorandum will be
forwarded to the POUI (regardless of
whether there has been prior taxpayer
contact by SBSE or LMSB).  However,
all incoming voluntary disclosure
requests will continue to be screened
initially by CI to determine if the
taxpayer is eligible to make a voluntary
disclosure and for voluntary disclosure
requests containing only domestic
issues, where CI has preliminarily
determined taxpayer eligibility, CI will
continue to forward those requests
to the appropriate Area/Industry
PSP for civil processing.

B. Memorandum Addressing
New IRS Penalty Framework
for Voluntary Disclosure of
Offshore Income and Assets.

Under the new penalty framework,
the IRS is authorized to execute
agreements to resolve tax liabilities
related to offshore issues of taxpayers
who make voluntary disclosure requests,
according to the following terms:

1. All taxes and interest due for
the prior six tax years will be
assessed.  Where an account or
entity was formed or acquired
within the 6-year look back
period, taxes and interest will
be assessed starting with the
earliest year in which an account
was opened or acquired or
an entity was formed.

2. The taxpayer must file or amend
all returns for all tax years at
issue, including information
returns and FBARs.

3. Either an accuracy or
delinquency penalty will
be assessed for all years
(and no reasonable cause
exception may be applied).

4. In lieu of all other penalties that
may apply, including information
return and FBAR penalties,
a penalty equal to 20% of
the amount in foreign bank
accounts and/or entities in the
year with the highest aggregate
account and/or asset value will
be assessed.

If (a) the taxpayer did not open or
cause any accounts to be opened
or entities formed, (b) there has
been no activity in any account or
entity (no deposits, withdrawals,
etc.) during the period the account
or entity was controlled by the
taxpayer, and (c) all applicable
U.S. taxes have been paid on
the funds in the accounts and/or
entities (where only account
and/or entity earnings have escaped
U.S. taxation), then the penalty
in lieu of all other penalties that
might apply is reduced to 5%.

The terms authorized under the
March 23 memorandum are available

to all voluntary requests containing
offshore issues that have been
submitted to the IRS, but are not yet
resolved, and any such requests that
are submitted within 6 months from
the date of the memorandum.  The
new penalty framework offers the
potential for significant relief for
taxpayers who make voluntary
disclosures within the terms
authorized.  In particular, the terms
offer significant relief from the FBAR
penalty (penalty for failure to comply
with the requirement that U.S. persons
report their financial interest in, or
authority over, financial accounts
located in a foreign country), the fraud
penalties under sections 6651(f)
and 6663, and the various penalties
arising from the failure to file required
information returns or otherwise
provide required information.

C. Comments on the New Penalty
Framework.

Since its release, there has been much
confusion regarding the new penalty
framework. In particular, some
commentators and practitioners have
characterized the term stating that
“[i]n lieu of all other penalties that may
apply, including information return and
FBAR penalties, a penalty equal to 20%
of the amount in foreign bank accounts
and/or entities in the year with the
highest aggregate account and/or asset
value will be assessed” as imposing
a mandatory 20% penalty described
in all cases, regardless of the specific
facts of the case.  In our view, this is
an incorrect interpretation because
the IRS may only impose a penalty that
it is specifically authorized to impose
by statute.  Thus, as is clear from the
language of the term itself, the 20%
penalty will only be imposed “in lieu
of all other penalties that may apply”
(emphasis added).  It will not, and
cannot, be imposed if no such “other
penalties” apply, or if the “other
penalties that may apply” do not exceed
20% of the amount in foreign bank
accounts and/or entities in the year
with the highest aggregate account
and/or asset value.  Similarly, if that
penalty is reduced to 5%, it will not be
imposed unless the total of the “other
penalties that . . . apply” exceed 5% of
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the amount in foreign bank accounts
and/or entities in the year with the
highest aggregate account and/or
asset value.

An analysis of the application of the
20% in-lieu-of penalty under the new
penalty framework should take into
consideration the following points:

• The term “other penalties that may
apply” is exclusive of the negligence
or delinquency penalty that will be
applied under the new penalty
framework.

• If the IRS assesses an accuracy-
related penalty under section 6662
with respect to any portion of the
underpayment for any of the years
at issue, the civil fraud penalty
under section 6663 cannot also
be applied to that portion of the
underpayment.

• In addition, the accuracy-related
penalty under section 6662 and
the civil fraud penalty under
section 6663 apply only where
a return of tax is filed.  Therefore,
if a taxpayer fails to file a return,
he or she may be subject to the
delinquency penalty for failure to file
a return under section 6651(a)(1),
but neither the accuracy-related
penalty nor the civil fraud penalty
would apply.

• As a corollary of the points above,
the civil fraud penalty should
generally not be included in the
“other penalties that may apply”
for purposes of applying the fourth
term of the new penalty framework,
as described above.

• Where a negligence, rather than
a fraud penalty, is applied to the
taxpayer’s underpayment, as
a practical matter, it is less likely
that the willful FBAR penalty would
be applied.

Finally, it should be noted that the
new penalty framework set forth in
this memorandum does not in any
way change the current IRS voluntary
disclosure policy that a timely voluntary
disclosure will not automatically
guarantee immunity from criminal
prosecution, but will be considered
with all other factors in a case in

determining whether criminal
prosecution will be recommended
to the DOJ.

D. Examples Illustrating the
Application of the New Penalty
Framework.

1. Example 1:  Illustrating “Other
Penalties” of Less Than the
20% In-Lieu-Of Penalty (in the
context of a foreign corporation
and bank account).

A U.S. individual taxpayer (“T”)
established a foreign corporation with
US$1 million in assets over 6 years
ago.  The corporation in turn
established a foreign bank account
that T would be considered to have a
financial interest in or authority over.
For each of the prior 6 years, T failed
to file either Form 5471 with respect
to the corporation or an FBAR with
respect to the foreign bank account.
The amount in the account has
remained unchanged.

Because T failed to file Form 5471
for any of the prior 6 years, he is
subject under section 6679(a)(1) to
a $10,000 penalty for each of those
years for a total of US$ 60,000.  Also,
because T failed to file an FBAR for
any of the prior 6 years, it is subject
to at least the non-willful FBAR penalty
for the prior 5 years (the statute of
limitations for the FBAR penalty is
5 years) for a total of US$ 50,000.

Assuming no other penalties apply, in
this case, the 20% in-lieu-of penalty will
not apply in full because the “other
penalties that may apply” are only
US$ 110,000, which is less than
US$ 200,000 (20% of the US$ 1 Million.)

2. Example 2:  Illustrating “Other
Penalties” of Greater Than the
20% In-Lieu-Of Penalty (in the
context of a foreign trust and
bank account).

A U.S. individual taxpayer (“T”)
established a foreign trust with US$1
million over 6 years ago.  The foreign
trust in turn established a foreign bank
account that T would be considered to
have a financial interest in or authority
over.  For each of the prior 6 years, T
failed to file either Form 3520-A with
respect to the foreign trust or an FBAR

with respect to the foreign bank
account.  The amount in the account
has remained unchanged.

Because T failed to file Form 3520-A
for any of the prior 6 years, he is
subject under section 6677(b) to a
5% penalty on the US$ 1 million for
each of those years for a total of
US$ 300,000.  Also, because T failed
to file an FBAR for any of the prior
6 years, he is subject to at least the
non-willful FBAR penalty for the prior
5 years (the statute of limitations
for the FBAR penalty is 5 years) for
a total of US$ 50,000.

In this case, the 20% in-lieu-of penalty
is clearly advantageous because
rather than paying US$ 350,000 in
penalties, T will pay only US$ 200,000
(20% of the US$ 1 million.).

E. Tax Court Review of Additions
to Tax and Penalties.

If an individual is unable to
satisfactorily resolve their compliance
issues through voluntary disclosure
or other administrative means, they
may face significant potential liability
for the additions to tax and penalties
mentioned above (namely the accuracy
and delinquency penalties, the FBAR
penalty, the fraud penalties under
sections 6651(f) and 6663, and the
various penalties arising from the
failure to file required information
returns or otherwise provide required
information).  In such a situation,
it would be highly desirable to have
the opportunity to litigate those
issues in the pre-payment forum
of the United States Tax Court.
Unfortunately, the Tax Court is a court
of limited jurisdiction and it may only
exercise jurisdiction to the extent
expressly provided by statute.  As a
result, while some additions to tax
and penalties may be contested in the
Tax Court, most, including the FBAR
penalty and nearly all of the penalties
arising from the failure to file required
information returns or otherwise
provide required information, cannot
be.  For any addition to tax or penalty
that cannot be contested in the Tax
Court, the taxpayer must first pay the
penalty and then seek a refund in
either the United States District Court
or the Court of Federal Claims.
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* * * * *
Pursuant to requirements relating
to practice before the Internal
Revenue Service, any tax advice in
this communication (including any
attachments) is not intended to be
used, and cannot be used, for the

purpose of (i) avoiding penalties
imposed under the United States
Internal Revenue Code, or (ii) promoting,
marketing, or recommending to another
person any tax-related matter.
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Kathleen Agbayani (Washington, D.C.)
+1 202 835 4242
kathleen.a.agbayani@bakernet.com

James Motter (Washington, D.C.)
+1 202 835 6129
james.m.motter@bakernet.com

U.S. State Tax Issues Associated with Federal Voluntary
Disclosure Program

Much has been written lately about the efforts by the IRS efforts to obtain information from foreign financial institutions
regarding U.S. taxpayers holding funds in unclaimed foreign bank accounts.  As a result of the heightened attention, many
U.S. taxpayers holding such accounts are reviewing their options to regularize, i.e., disclose such accounts and pay the
resulting federal tax liabilities.  As noted in prior articles, various issues must be considered in making a decision regarding
the disclosure of offshore accounts and resulting regularization for federal tax purposes.

In addition to these federal tax
considerations, U.S. residents must
also contend with the respective state,
and in some instances local, tax
consequences.  As for federal tax
purposes, additional state income tax,
penalty and interest will be due in
connection with the disclosure to the
taxpayer’s state of residence.  As a
general rule, taxpayers are required
to file state amended returns within
a limited number of days of filing
a federal amended return.  In
some states, the time allowed
for preparation and filing of the
corresponding state returns may be
as short as 30 days.  As a result, the
state tax consequences should be
reviewed well in advance of filing
federal amended returns pursuant to
the IRS Voluntary Disclosure Program.

Most importantly, in addition to the
payment of back taxes, penalties and
interest, certain taxpayers may have
exposure to state level civil fraud
penalties and/or criminal charges.  In
many states, filing a false return with
the intent to evade tax is considered
a criminal tax offense.  For example,
under New York law, filing a false
return with intent to evade tax is a
misdemeanor offense.  NY Tax Law
§ 1801, 1804.  Further, individuals
filing false or fraudulent returns that

substantially understate their tax
liability (in excess of $1,500) can be
charged with a class E felony under
New York law.  NY Tax Law § 1804.
The failure to previously disclose an
offshore bank account is by no means
subject to criminal prosecution per se.
However, the respective state laws
must be carefully reviewed in order
to determine the resulting state tax
liabilities as well as any claims of fraud
and/or potential criminal prosecution
by state revenue authorities.

In addition to understanding the
respective state tax/penalty regime,
taxpayers seeking to disclose previously
unreported amounts should carefully
review state law and related authorities
for opportunities to obtain relief from
civil penalties and, more importantly,
potential criminal prosecution through
state voluntary disclosure and/or
amnesty programs.  Much like the
federal Voluntary Disclosure Program,
these state programs afford taxpayers
the opportunity to come forward
and voluntarily pay past liabilities
in exchange for waiver of certain
penalties including, in most instances,
potential criminal prosecution.

For example, New York recently
established the Voluntary Disclosure
and Compliance (VDC) program.
Eligible taxpayers receive late

payment/ filing penalty abatement
in exchange for self-assessment/
payment of back taxes and interest.
In addition, taxpayers obtain protection
against any criminal action or
proceeding relating to the self-
assessed liability. It is important to
note that eligible taxpayers must apply
for participation in New York’s VDC
program prior to making payment
of past due liabilities.

Similarly, New Jersey recently enacted
its 2009 Tax Amnesty Program.
Much like the New York VDC program,
New Jersey’s Tax Amnesty Program
provides for abatement of penalty and
protection against criminal prosecution
in exchange for the self-assessment
of past tax liabilities.  However,
unlike New York’s VDC program,
which currently has no window for
participation, New Jersey’s program
requires disclosure and payment of
past liabilities during a specified
Amnesty Period, currently scheduled
for May 4, 2009 through June 15,
2009, in order to secure benefits
under the program.  Further, New
Jersey has specifically stated that
taxpayers concerned about past
liabilities associated with offshore
accounts should make use of the Tax
Amnesty Program’s opportunity to
avoid both civil and criminal penalties.
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As noted by the state, “[o]nce the
Amnesty is period is over, taxpayers
in this situation face severe penalties
and possible criminal prosecution.”
As a result, New Jersey taxpayers
seeking to satisfy past liabilities through
disclosure of offshore accounts should
strongly consider doing so during the
Amnesty Period.

New York and New Jersey provide but
two examples of the types of programs
offered to taxpayers who come forward.
As illustrated, in some instances
taxpayers must obtain certain up

front approval and/or meet specific
criteria in order to secure financial
benefit and/or protection from criminal
prosecution.  As such, the respective
program terms/conditions should
be reviewed prior to disclosing past
liabilities related to offshore accounts.
Further, while formal programs are
not offered by every state, certain
benefits/protections may still be
available to those who voluntarily
disclose past liabilities prior to being
contacted by the state for audit.  

As illustrated, taxpayers considering
participation in the federal Voluntary
Disclosure Program must carefully
consider the resulting state tax issues
and consider options for minimizing
their exposure to civil and potential
criminal penalties.

Theodore Bots (Chicago)
+1 312 861 8845
theodore.r.bots@bakernet.com

Scott Brandman (New York)
+1 212 891 3747
scott.l.brandman@bakernet.com

LawInContext Online Legal Information
Cost-Effective Legal, Tax and Compliance Tools

An Essential Resource for
Private Bankers
LawInContext offers two cost-efficient,
timely and comprehensive databases
of online legal information, as well as
training, that are specifically tailored
to the legal, tax and regulatory
information needs of private bankers
and wealth managers, to help them
be more efficient and effective in
conducting their day-to-day business.

Private Banking Helpdesk
Country-by-country review of the key
legal and tax issues essential to
serving high net worth families in
41+ jurisdictions around the world.
Recently added jurisdictions include:
Liechtenstein, New Zealand and
Turkey.

Financial Products Distribution
Helpdesk
Rules related to the marketing and
distribution of financial products and
services offered by non-locally licensed
banks, investment banks, fund
managers and insurance companies
in 24 countries. The Helpdesk
features a practical Relationship
Manager or “RM” Checklist,
which has been designed for

use by relationship managers when
conducting sales and marketing
activities in a jurisdiction during the
customer prospecting, acquisition,
and follow-up phases. All information
is provided in convenient summary
tables, which outline whether various
activities are permitted or prohibited
in the jurisdiction.

NEW International Wealth
Planning - Online Training Module
LawInContext’s International Wealth
Planning module is a four hour, self-
paced, online learning program that
includes the following chapters, which
closely match the topics covered
in LawInContext’s Private Banking
Helpdesk:

• The Changing World of Wealth
Management 

• Key Family Concerns

• Country Tax System  

• Estate and Wealth Planning

• Tax Planning 

• Immigration and Expatriation 

• Family Law  

• Quiz

The training also includes interactive
exercises, as well as a direct application
of the knowledge learned through the
use of real life case studies.

Key users of this training module will
be “trusted family advisors” from
financial institutions, trust companies
and others within the industry
advising global owners of wealth.  

Key Helpdesk Features
• Available online, 24/7

• High quality content written by
Baker & McKenzie and
contributing attorneys

• Global coverage

• Content regularly updated

• Email notifications of updates
and key developments provided

• User-friendly site design

• Customized subscriptions

• Cost-effective pricing
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Other LawInContext training
modules include:

• Competition Law (3 hrs)

• EU Savings Tax Directive (2 hrs)

• Features and Uses of Trusts
(2.5 hrs)

• Foundations (2.5 hrs)

• International Insurance Planning
(2 hrs)

• International Succession Principles
(2.5 hrs)

• Introduction to Trusts (1.5 hrs)

• U.S. Qualified Intermediary Rules
(4 hrs)

• NEW!  International Wealth
Plannning (4 hrs)

Private Knowledge Site
LawInContext offers institutions
the option to add a link from
each Helpdesk to a secure private
knowledge site, whose content
is accessible exclusively to those
within a given institution.  

About LawInContext 
LawInContext provides cost-effective
access to online legal information and
training from specialists at the global
law firm, Baker & McKenzie.
LawInContext’s Helpdesks feature
country-by-country access to selected
topics in various areas of the law.  Our
online training modules are self-paced,
multimedia programs that feature
interactive exercises and quizzes with
test results.  Over 120 institutions rely
on LawInContext Helpdesks, Alerts and
Training Modules.  

Helpdesks 

• Competition & Antitrust Law

• Financial Products Distribution

• Global Equity

• Global Institutional Investor

• Intellectual Property

• Private Banking

• Software Tax Characterization

• VAT & Invoicing Requirements

Free Trial Access!
Please contact LawInContext to
organize free trial access to the Private
Banking and/or Financial Products
Distribution Helpdesk, or to view any
of their online training modules.

info@lawincontext.com
+41 (0)44 384 1379
www.lawincontext.com

LawInContext Pte. Ltd. (“LawInContext”) was
created by the global law firm Baker & McKenzie
and provides cost-effective access to online
legal information and training tailored to select
communities of clients.  LawInContext is neither
a law firm nor authorized to practice law.
No attorney-client relationship will be formed
or deemed to be formed with Baker & McKenzie
or contributing law firms through the use of
LawInContext’s legal information, knowledge
management, and training services.  This may,
in some jurisdictions, be considered “Attorney
Advertising” for Baker & McKenzie and other
contributing firms.  A full disclaimer is available
at http://www.lawincontext.com.
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Other Events
Event: Private Banking Boot Camp Training Program
Date: 26 August 2009, Wednesday
Location: Hong Kong
Description: This one day program is designed as a basic introduction

to trusts, foundations, investment funds and insurance
products and to the tax issues they attract.  The course will
be ideal for attendees wishing to be “up to speed” on wealth
management issues affecting their clients. The presenters
will particularly address issues facing those who wish to
enter or expand into the PRC market.

For more information, please contact:
Marianne Shaw at +852 2846 1078 or at marianne.shaw@bakernet.com

Event: 14th Annual International Tax & Trusts Training Course
Date: 27-28 August 2009, Thursday & Friday
Location: Hong Kong
Description: This is the leading annual conference in Asia aimed at wealth

management professionals who are involved in structuring
their clients’ affairs and in ensuring compliance for both
their clients and their own institutions. This two day seminar
will describe recent legal and tax developments in Asia.

For more information, please contact:
Marianne Shaw at +852 2846 1078 or at marianne.shaw@bakernet.com

Event: 6th Annual International Insurance Training Programme
Date: 22 September 2009, Tuesday
Location: Widder Hotel, Rennweg 7, 8001 Zurich, Switzerland
For program information, please contact: 
Marnin Michaels at marnin.michaels@bakernet.com or 
Joachim Frick at joachim.g.frick@bakernet.com
For registration information, please contact: 
Elizabeth Stocker at +41 44 384 12 87 or at elizabeth.stocker@bakernet.com

Event: Private Investment Fund Program
Date: 23 September 2009, Wednesday
Location: Seedamm Plaza, 8808 Pfäffikon SZ, Switzerland
For program information, please contact: 
Marnin Michaels at marnin.michaels@bakernet.com
For registration information, please contact:
Elizabeth Stocker at +41 44 384 12 87 or at elizabeth.stocker@bakernet.com

Event: US Securities Issues Relevant to Non-US Financial
Institutions

Date: 24 September 2009, Thursday
Location: Hotel St. Gotthard, Bahnhofstrasse 87, 8023 Zurich,

Switzerland
For program information, please contact: 
Marnin Michaels at marnin.michaels@bakernet.com
For registration information, please contact: 
Elizabeth Stocker at +41 44 384 12 87 or at elizabeth.stocker@bakernet.com
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Event: 10th Annual International Tax and Trust Training Program
Date: 1-2 October 2009
Location: Conrad Miami Hotel, Miami
Description: The program will focus on current tax compliance and

regularization procedures (post-September 23, 2009),
restructuring, international tax planning and the use of
trusts, and is especially designed for private bankers and
trust company personnel.

For more information, please contact:
Jeanne Carbonell at +1 305 789 8925 or at jeanne.carbonell@bakernet.com

Event: London Annual Tax & Trust Training Conference
Date: 5-6 October 2009
Location: Baker & McKenzie, London
For more information, please contact:
Angela Fletcher at +44 (0) 20 7919 1745 or at angela.fletcher@bakernet.com

Event: 15th Annual International Tax, Trust and Insurance
Training Programme

Date: 17 March 2010
(supplementary programmes)

18-19 March 2010
(main programme)

Location: Montreux, Switzerland
For more information, please contact:
Marie-Claire Salamin at +41 (0 ) 44 384 13 79 or at
marieclaire.salamin@lawincontext.com



Amsterdam
Claude Debussylaan 54
1082 MD Amsterdam
P.O. Box 2720
1000 CS Amsterdam,The Netherlands
Tel: +31 20 551 7555
Fax: +31 20 626 7949
Mark P. Bongard
Peter van den Oord
Maarten Hoelen
Maarten van der Lande

Barcelona
Avda. Diagonal, 652, Edif. D, 8th/F 08034 Barcelona,
Spain
Tel: +34 93 206 08 20
Fax: +34 93 205 49 59
Pedro Aguaron
Bruno Dominguez
Esteban Raventos
Antoni Murt

Berlin
Friedrichstrasse 79-80
10117 Berlin, Germany
Tel: +49 30 20 38 7 600
Fax: +49 30 20 38 7 699
Wilhelm Hebing

Bogotá
Avenida 82 No. 10-62, piso 6
Postal Address:
Apartado Aéreo No. 3746
Bogotá, D.C., Colombia
Tel: +57 1 634 1500; 644 9595
Fax: +57 1 376 2211
Jorge Lara
Jaime Trujillo
Juan Pablo Godoy
Laura Ramirez

Brussels
Avenue Louise 149 Louizalaan
Eighth Floor
1050 Brussels, Belgium
Tel: +32 2 639 36 11
Fax: +32 2 639 36 99
Alain Huyghe
Géry Bombeke
Benoît Philippart de Foy

Budapest
Andrássy-út 102
1062 Budapest, Hungary
Tel: +36 1 302 3330
Fax: +36 1 302 3331
Geza Kajtar
Gergely Riszter

Buenos Aires
Avenida Leandro N. Alem 1110, Piso 13
C1001AAT Buenos Aires, Argentina
Tel: +54 11 4310 2200; 5776 2300
Fax: +54 11 4310 2299; 5776 2399
Martin Barreiro
Alejandro Olivera

Caracas
P.O. Box 1286
Caracas, 1010-A,Venezuela
Tel: +58 212 276 5111
Fax: +58 212 264 1532
Ronald Evans

Chicago
One Prudential Plaza
130 East Randolph Drive
Chicago, Illinois 60601
Tel: +1 312 861 8000
Fax: +1 312 861-2899; 861 8080
Narendra Acharya
Bruce Baker
Mark Oates
Kerry Weinger

Frankfurt
Bethmannstrasse 50-54
60311 Frankfurt/Main, Germany
Tel: +49 69 29 90 8 0
Fax: +49 69 29 90 8 108
Christian Brodersen
Sonja Klein

Geneva
Rue Pedro-Meylan 5
1208 Geneva, Switzerland
Tel: +41 22 707 98 00
Fax: +41 22 707 98 01
Stephanie Jarrett
Denis Berdoz
Per Prod’hom
Cindy Chambaud
Chris Williamson
Brice Thionnet

Hong Kong
14th Floor, Hutchison House
10 Harcourt Road
Hong Kong
Tel: +852 2846 1888
Fax: +852 2845 0476; 2845 0487
Michael Olesnicky
Richard Weisman
Steven Sieker
Jacqueline Shek
Pierre Chan
Winnie Choy
Travis Benjamin
Dawn Quek
Andrew Halkyard

Juarez
P.T. de la Republica 3304, Piso 2
32330 Cd. Juárez, Chihuahua, México
Mailing Address: P.O. Box 9338
El Paso,Texas 79995
Tel: +52 656 629 1300
Fax: +52 656 629 1399
Jaime Gonzalez-Bendiksen
David Santoyo-Amador

Kuala Lumpur
Wong & Partners
Level 41 – Suite A, Menara Maxis
Kuala Lumpur City Centre
50088 Kuala Lumpur, Malaysia
Tel: +60 3 2055 1888
Fax: +60 3 2161 2919
Adeline Wong
Yvonne Beh
Audrey Quay

Kyiv
Renaissance Business Center
24 Vorovskoho St.
Kyiv 01054, Ukraine
Tel: +380 44 590 0101
Fax: +380 44 590 0110
Ihor Olekhov
Hennadiy Voytsitskyi

London
100 New Bridge Street
London EC4V 6JA, England
Tel: +44 20 7919 1000
Fax: +44 20 7919 1999
Paul Stibbard
Ashley Crossley
Nigel Beadsworth
Alison Cartin
Caroline Cohen
Salpy Kouyoumjian
Katie Price
Julia Ramsden
Zoe Sive
Emma Tyrell

Madrid
Paseo de la Castellana 92
28046 Madrid, Spain
Tel: +34 91 230 45 00
Fax: +34 91 391 5145; 391 5149
Luis Briones
Jaime Ena
Antonio Zurera

Manila
12th Floor, Net One Center
26th Street corner 3rd Avenue
Crescent Park West
Bonifacio Global City
Taguig, Metro Manila 1634
Philippines
Tel: +63 2 819 4700
Fax: +63 2 816 0080, 728 7777
Dennis Dimagiba

Melbourne
Level 19 CBW
181 William Street
Melbourne,Victoria 3000
Tel: +61 3 9617 4200
Fax: +61 3 9614 2103
John Walker

Mexico City
Edificio Scotiabank Inverlat,
Piso 12
Blvd. M. Avila Camacho 1
11009 México, D.F., México
Tel: +52 55 5279 2900
Fax: +52 55 5279 2999
Jorge Narvaez-Hasfura

Miami
Mellon Financial Center
1111 Brickell Avenue
Suite 1700
Miami, Florida 33131
Tel: +1 305 789 8900
Fax: +1 305 789 8953
Bob Hudson
James H. Barrett
Simon Beck
Dayra Green
Steven Hadjilogiou
Daniel Hudson
Caryn Smith
Jennifer Wioncek
Stewart Kasner
Bobby Moore

Milan
3 Piazza Meda
20121 Milan, Italy
Tel: +39 02 76231 1
Fax: +39 02 76231 620
Francesco Florenzano
Barbara Faini

Moscow
Sadovaya Plaza, 11th Floor
7 Dolgorukovskaya Street
Moscow 127006, Russia
Tel: +7 495 787 2700
Fax: +7 495 787 2701
Alexander Chmelev
Sergei Zhestkov
Igor Kuznets

New York
1114 Avenue of the Americas
New York, New York 10036
Tel: +1 212 626 4100
Fax: +1 212 310 1600
Dean Berry
Margaret Paradis

Wealth Management Contacts



Palo Alto
660 Hansen Way
Palo Alto, California 94304
Tel: +1 650 856 2400
Fax: +1 650 856 9299
Jinghua Liu

Paris
1 rue Paul Baudry
75008 Paris, France
Tel: +33 1 44 17 53 00
Fax: +33 1 44 17 45 75
Stéphanie Auferil
Marine Dupas
Audrey Gendre
Albane Sevin

Prague
Praha City Center
Klimentská 46
110 02 Prague 1, Czech Republic
Tel: +420 236 045 001
Fax: +420 236 045 055
Pavel Fekar

Rome
Viale di Villa Massimo, 57
00161 Rome, Italy
Tel: +39 06 44 06 31
Fax: +39 06 44 06 33 06
Aurelio Giovannelli
G. Franco Macconi

San Diego
12544 High Bluff Drive, Suite 150
San Diego, California 92130
Tel: +1 858 523 6200
Fax: +1 858 259 8290
Jocelyn Belice

São Paulo
Trench, Rossi e Watanabe Advogados
Av. Dr. Chucri Zaidan, 920, 13° andar
Market Place Tower I
Sao Paulo, SP, 04583-904 Brazil
Tel: +55 11 3048 6800
Fax: +55 11 5506 3455
Alessandra S. Machado
Simone D. Musa
Adriana Stamato

Santiago
Nueva Tajamar 481
Torre Norte, Piso 21
Las Condes, Santiago, Chile
Tel: +56 2 367 7000
Fax: +362 9876; 362 9877; 362 9878
Sergio Illanes
Leon Larrain
Ignacio Garcia

Singapore
#27-01 Millenia Tower
1 Temasek Avenue
Singapore 039192
Tel: +65 6338 1888
Fax: +65 6337 5100
Edmund Leow
Simon Michaels
Wei Kee Ho
Zhi Xiang Ke
Allen Tan
Jack Wong

Stockholm
Linnégatan 18
P.O. Box 5719
SE – 114 87 Stockholm, Sweden
Tel: +46 8 566 177 00
Fax: +46 8 566 177 99
Bo Lindqvist

Sydney
Level 27, A.M.P. Centre
50 Bridge Street
Sydney, N.S.W. 2000
Tel: +61 2 9225 0200
Fax: +61 2 9225 1595
John Walker

Taipei
15th Floor, Hung Tai Center
No. 168,Tun Hwa North Road
Taipei,Taiwan 105
Tel: +886 2 2712 6151
Fax: +886 2 2716-9250; 2712 8292
Michael Wong
Dennis Lee

Tokyo
The Prudential Tower, 13-10
Nagatacho 2-Chome, Chiyoda-Ku
Tokyo 100-0014 Japan
Tel: +81 3 5157 2700
Fax: +81 3 5157 2900
Yukinori Watanabe
Edwin Whatley

Toronto
BCE Place
181 Bay Street, Suite 2100
PO Box 874
Toronto, Ontario M5J 2T3
Tel: +1 416 863 1221
Fax: +1 416 863 6275
Brian Segal
Salvador Borraccia
Kristy Balkwill

Vienna
Schottenring 25
1010 Vienna, Austria
Tel: +43 1 24 250
Fax: +43 1 24 250 600
Georg Diwok
Imke Gerdes

Warsaw
Rondo ONZ 1
00-124 Warsaw, Poland
Tel: +48 22 576 31 00
Fax: +48 22 576 32 00
Piotr Wysocki

Washington, D.C.
815 Connecticut Avenue, N.W.
Washington, DC 20006-4078
Tel: +1 202 452 7000
Fax: +1 202 452 7074
Christine Agnew

Zürich
Zollikerstrasse 225
P.O. Box
8034 Zurich, Switzerland
Tel: +41 44 384 14 14
Fax: +41 44 384 12 84
Markus Affentranger
Richard Gassmann
Hans-Andrée Koch
Philip Marcovici
Marnin Michaels
Tom O’Donnell
Belinda Theron
Brent Vanderbrook
Marie-Thérèse Yates
Lyubo Georgiev
Quan Nguyen
Michael Parets
Anthony Viegas-Haws
Jana Dimitrova





www.bakernet.com

100 New Bridge Street
London EC4V 6JA, England
Tel: 44 20 7919 1000
DX No: 233 (London Chancery Lane)

Baker & McKenzie International is a Swiss Verein with member law firms around the world.  In accordance with the common terminology used in professional
service organizations, reference to a “partner” means a person who is a partner, or equivalent, in such a law firm.  Similarly, reference to an “office” means
an office of any such law firm.

©2009 Baker & McKenzie
All rights reserved.

20549_PB_Newsletter.qxp  14/07/2009  09:13  Page 36


	Text.pdf
	Featured Article
	UK Chancellor’s 2009 Budget
	Case Summaries
	The Netherlands
	ECJ Rules on the Extension o...
	Legislative Developments
	Global
	Will Placing a Jurisdiction ...
	Australia
	Recent Changes to Foreign In...
	Canada
	Canadian Government to Re-in...
	I
	Recent Italian tax law devel...
	The Netherlands
	Changes in the Business Succ...
	Proposed New Estate Tax, Tax...
	Tax Regularization in The Ne...
	Switzerland
	Trustees: when to say “No”
	United Kingdom
	OECD White Listing for UK’s ...
	United States
	Impact on QIs of Obama Admin...
	Non-Resident Alien FBAR Fili...
	Recent Developments Affectin...
	U.S. State Tax Issues Associ...
	LawInContext Online Legal In...
	Cost-Effective Legal, Tax an...
	Other Events
	Wealth Management Contacts



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (Coated FOGRA27 \050ISO 12647-2:2004\051)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages false
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /None
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /None
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /None
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /ENU ([Based on '[High Quality Print]'] Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        8.503940
        8.503940
        8.503940
        8.503940
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




