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Hospitals and Health Care Systems in the 
Crosshairs for Meal Break Litigation 

News articles in recent months have chronicled a number of lawsuits alleging or 
settling claimed wage-related meal break violations against hospitals and other 
healthcare providers.  It is clear that plaintiffs’ attorneys have identified the 
healthcare industry as an “area of opportunity” for meal break class action 
lawsuits – and the trend only seems to be escalating. 

The Fair Labor Standards Act (“FLSA”) permits employers to exclude meal 
periods from an employee’s compensable time, but only if the employee is 
completely relieved of duty -- both “active” and “inactive” -- for a period of at least 
thirty minutes (although twenty minute meal breaks have withstood scrutiny on 
occasion).  “Active duty” is time spent performing ordinary job functions.  “Inactive 
duty” is a potentially troublesome issue for many healthcare providers.  It can 
include time spent monitoring or responding to pages or calls, even if the 
employee is not performing ordinary job functions.  Consequently, if an employee 
performs any duty during a meal period, the employee is not considered to be 
relieved of duty during that period.  As a result, the employee is entitled to 
compensation, potentially for the entire meal period, not just the time period spent 
working. 

The meal break issue in the healthcare industry is attributable to the fact that 
nurses and other employees often are required to carry pagers or telephones and 
respond to messages and calls on those devices as part of their normal duties.  
The FLSA compensable time problem occurs when the employee is required to 
monitor pages or calls during a meal break.  As noted above, monitoring and 
responding to pages and calls can be treated as performing compensable work. 

The cases filed to date typically involve employers who automatically deduct meal 
periods from working time.  This timekeeping system may cause employers to be 
more vulnerable to claims because of two characteristics.  First, employees 
whose time is tracked using this system do not clock in or out themselves for 
meal breaks.  Rather, the timekeeping system automatically deducts the 
employee’s meal break period from the employee’s work day.  Second, the 
employee is charged with the responsibility of manually overriding the automatic 
deduction when the deduction is not appropriate.  Typically, this task is done at 
the end of the work day or work week, with the potential result that the manual 
override does not occur. 

Even without an automatic meal break deduction, however, timekeeping 
violations can occur without the employer’s knowledge -- or even in direct 
contravention of the employer’s instructions.  Where the employee is responsible 
for recording his or her time, an undocumented meal break interruption may arise 
because the employee fails to record the time as compensable.  Employers who 
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have adopted policies which strictly prohibit nurses from performing duties during 
meal breaks are vulnerable if the policy is not feasible in practice or not enforced.  
Because of the nature of a nurse’s duties -- or any other employee who remains 
“on-call” throughout their shift -- employers are at risk that those employees may 
be interrupted during meal breaks and fail to record the time as working time. 

For example, in late 2009, the Department of Labor (DOL) determined that a 
Missouri-based health system owed nurses approximately $1.7 million for 
deficiencies in paid meal breaks.  The employer had been automatically 
deducting meal breaks from an employee’s compensable time.  However, the 
nurses allegedly performed some job duties during those breaks in violation of 
hospital policy.  Because the nurses performed some duties, the meal period 
allegedly should have been treated as paid time, leading to the DOL award. 

Similarly, three Pittsburgh-area health systems were sued in 2009 for FLSA 
violations relating to automatic meal break deductions.  The Pittsburgh suits 
combine claims of potentially tens of thousands of health industry employees, 
resulting in contingent liability well into the millions of dollars. 

Meal period litigation also hit Tennessee, Massachusetts and New York, with at 
least thirteen suits in those states against health systems in 2009.  All of the suits 
related to so-called “automatic deduction” meal payment systems – and each 
claims more than $5 million in damages.  Likewise, lawsuits based on similar 
automatic meal break deduction violations recently were filed against three 
Chicago-area hospitals.  The trend likely will continue this year. 

What Employers Can Do To Avoid Meal Break Class 
Action Lawsuits 
Although failure to comply with meal and rest period requirements can be a costly 
mistake, it is one that can be avoided through proper policy review and 
management.  Hospitals and other employers should take action now to ensure 
their policies and practices comply with the FLSA and state laws regulating meal 
breaks and rest periods. 

 Employers using a timekeeping system that automatically deducts for meal 
breaks should consider using a different system.  The FLSA requires 
employers to accurately track hours worked in a workday and total hours 
worked in a workweek.  Automatically deducting a predetermined amount of 
time may raise questions about the accuracy of the time records and make it 
more difficult for the employer to prove that full breaks were taken if 
employees raise allegations of being shortchanged. 

 Employers should review how their meal break policies are implemented and 
consider whether it is feasible to relieve employees of all duty during unpaid 
meal periods.  If non-exempt employees are performing duties during their 
meal breaks, the time likely is compensable. 

 Employers should be aware of applicable state laws.  While the FLSA does 
not mandate the provision of meal breaks, many states require it.  Thus, 
requiring employees to perform work during meal breaks may violate state 
law, even if employees are paid for this time.  However, some states have 
exceptions that permit working meal breaks in limited circumstances. 
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 When it is feasible to do so, employers should have clear policies that prohibit 
employees from performing work during meal breaks and take steps to 
ensure the policies are enforced.  Supervisors need to be trained on 
implementing meal and rest break policies.  The policy is only as effective as 
its level of enforcement. 

 Employers periodically should review procedures for time recording and work-
related equipment use during non-work time with employees to ensure that 
meal breaks are not interrupted by pages and telephone calls.  Managers and 
payroll should have a system for monitoring any failure to follow proper 
timekeeping procedures. 

 Any violation of the hospital’s timekeeping policy should be documented by 
the employer; the employee should be appropriately compensated; the 
employer should determine the reason why the policy was not followed; and, 
if necessary, the obligation to follow proper timekeeping procedures should 
be reinforced with disciplinary action. 

 Employers in a tech-laden environment may be able to automatically link 
pager use or telephone use during meal breaks to the timekeeping system, 
thereby removing the need for employees to manually override the automatic 
deduction for meal breaks.  In any event, employers should preserve records 
for company-owned pagers, telephones and other work-related equipment 
that employees may be tempted to use during non-working hours, including 
unpaid meal breaks.  Should an employer be charged with an FLSA violation, 
the employer with good policies and accurate time tracking information is in a 
much better position to minimize liability than it would if forced to respond to 
an employee’s memory or personal notes. 

 Employers should adopt and strictly enforce rules against performing work 
during off-duty periods, as any business use of a pager or telephone during a 
meal period may trigger FLSA liability. 

 Finally, employers should keep in mind that many states have laws regulating 
meal and rest periods and some -- most notably California -- impose 
additional restrictions on meal and rest break requirements. 

 

www.bakermckenzie.com

  

For further information please 
contact  

Chicago 

Andrew Boling 
+1 312 861 8076 
andrew.boling@bakermckenzie.com 

Douglas Darch 
+1 312 861 8933 
douglas.darch@bakermckenzie.com 

John “Lou” Michels 
+1 312 861 7975 
john.michels@bakermckenzie.com 

Bob Mignin 
+1 312 861 2520 
robert.mignin@bakermckenzie.com 

Houston 

Rick Hammett 
+1 713 427 5016 
jrichard.hammett@bakermckenzie.com 

Scott Nelson 
+1 713 427 5027 
scott.nelson@bakermckenzie.com 

Liquita L. Thompson 
+1 713 427 5040 
liquita.l.thompson@bakermckenzie.com 

New York 

Rob Lewis 
+1 212 891 3532 
robert.lewis@bakermckenzie.com 

Palo Alto 

Jenni Field 
+1 650 856 5501 
jenni.field@bakermckenzie.com 

Cynthia Jackson 
+1 650 856 5572 
cynthia.jackson@bakermckenzie.com 

Michael Westheimer 
+1 650 856 5519 
michael.westheimer@bakermckenzie.com 

San Diego 

Brian S. Arbetter 
+ 858 523 6250 
brian.s.arbetter@bakermckenzie.com 

©2010 Baker & McKenzie. All rights reserved. Baker & McKenzie International is a Swiss Verein with member law firms around the world. In accordance with the common terminology used in professional service 
organizations, reference to a “partner” means a person who is a partner, or equivalent, in such a law firm. Similarly, reference to an “office” means an office of any such law firm. 

This may qualify as “Attorney Advertising” requiring notice in some jurisdictions. Prior results do not guarantee a similar outcome. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


