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DISPUTE RESOLUTION

Introduction to the types of commercial disputes 
prevalent in China

Along with rapid economic growth, the number of commercial 
disputes submitted to litigation or arbitration in China has 
increased in recent years. Purchase contract disputes are at the 
top of the list, most of which relate to the quality of goods.   

Disputes in the areas of construction, loans, freight, shipping 
and warehousing, intellectual property (including transfer 
of technology, trademark, copyright, IT, software), financial 
derivatives, funding, financing, insurance, joint ventures and 
mergers and acquisitions are also escalating.

Meanwhile, issues faced by disputing parties have become more 
complex. For example, as investment products and structures 
become more innovative and complicated, issues arising 
can now include matters such as satisfaction of conditions 
precedent, valuation adjustment mechanism, and dividend 
pay-out. In 2013, the Supreme People’s Court rendered its 
judgment for the first valuation adjustment mechanism case. 
In the capital increase agreement under dispute, the company 
undertook to compensate the PE investor if the company 
failed to achieve the profit target while the former shareholder 
agreed to assume liability if the company failed to provide such 
compensation. In trying to balance the rights of the parties, 
the court confirmed the effectiveness of the compensation 
mechanism between the PE investor and the former 
shareholder. However, the court denied the effectiveness of the 
compensation mechanism between the company and the PE 
shareholder as the mechanism guaranteed one shareholder’s 
profit regardless of the company’s losses which was adverse 
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to the interest of the company and its creditors. It was also in 
violation of PRC law. 

Common methods of dispute resolution 

The most common forms of dispute resolution in the PRC 
include arbitration, litigation, and alternative dispute 
resolution (“ADR”) methods such as negotiation, mediation and 
conciliation. Similar to other regimes, ADR methods are less 
adversarial and more informal than arbitration and litigation. 
As dispute resolution develops, there also exist combinations 
of these methods. Some dispute resolution clauses provide 
that any dispute shall first be discussed among the parties, 
then submitted to a mediation center and finally submitted to 
litigation or arbitration. In addition, negotiation or mediation 
during the litigation or arbitration proceeding is also quite 
common in China.

Arbitration and litigation each have their own advantages and 
disadvantages. The choice of method depends on a variety of 
factors including the needs of the parties. For example, for 
international transactions involving a PRC party, we generally 
recommend arbitration due to the ease of enforcement of 
awards internationally, and the flexibility allowed to the parties 
to choose the place of arbitration and the procedures for the 
arbitration. We will discuss each method below.

Litigation

China’s legal system is based on the civil law system. Various 
courts for claims arising from commercial disputes are the 
Supreme People’s Court, Higher People’s Courts, intermediate 
level courts and the basic-level courts. 
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Mandarin Chinese is the official language of civil proceedings. 
All foreign language documents to be submitted to the courts 
must be translated into Chinese. Parties submitting these 
documents shall be responsible for their translation and cost. 

The plaintiff institutes a suit by filing a complaint with the 
competent court having jurisdiction over the matter. The 
docketing department of a court is in charge of acceptance of 
law suits.

Unlike common law jurisdictions, there is no discovery process 
in China. Each party may decide to only submit favourable 
evidence, as there is no obligation to disclose all documents. 
Documents created outside the PRC need to be notarized and 
legalized in order to be accepted as evidence. 

Several types of costs may be payable by litigants. The most 
important of these is the case acceptance fee, which is levied on 
a sliding scale based on the value of the claim (the aggregate 
amount of damages sought by the plaintiff). The general rule on 
costs is that the losing party will pay the case acceptance fee. 
If both parties are held liable, the case acceptance fee may be 
shared. Generally, the case acceptance fee is cheaper than the 
arbitration fee collected by the arbitration institutions. 

In principle, the hearing shall be open to the public except in 
the cases related to state secrets, privacy, commercial secrets 
or divorce. In recent years, the courts have endeavoured to 
improve the transparency of civil proceedings. There is a 
national platform disclosing judgments made by all the courts. 
An increasing number of courts have set up their own platforms 
permitting the public to search the status of cases handled by 
the courts. 

In a domestic case without any foreign factor, the PRC law has 
fixed a term within which the courts shall conclude the case. 
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The first instance proceeding of a general case should be 
completed within six months. The head of the court can approve 
one extension of six months, while further extensions shall be 
approved by the higher court. The appeal proceeding should 
be completed within three months. The head of the appealing 
court can only approve extensions in special cases. However, 
these time limits do not apply to foreign related cases. It is 
quite common that the courts may take one to three years to 
conclude a foreign related case. 

Judgments made by the first instance court are appealable. 
Judgments made by both the appellate or first instance courts 
without any party’s appeal within the prescribed period shall 
be final. The appeal mechanism gives the parties a chance 
to rectify any errors made by the first instance court. In case 
of any errors in the final judgment or material injustice in 
the proceeding, the parties can apply to the court at a higher 
level for a rehearing of the case. In addition, the court issuing 
the final judgment or at the higher level can also initiate the 
rehearing process by itself or upon the request of the people’s 
procuratorate. 

Arbitration

Arbitration is a popular alternative to litigation and China 
has a well-established structure for resolution of disputes by 
arbitration. 

Arbitration in China is conducted by arbitration commissions 
located in various provincial capitals and cities. The China 
International Economic and Trade Arbitration Commission 
(“CIETAC”) is China’s principal international arbitration body 
and deals with domestic and international commercial disputes. 
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In arbitration proceedings, the parties can choose the place of 
arbitration, arbitration rules, and their own arbitrators. Parties 
can appoint one or three arbitrators. This allows parties the 
opportunity to select professional arbitrators who can also be 
industry experts.  

In an arbitration proceeding conducted in Chinese, the parties 
may not have to translate the English documents into Chinese 
as long as the arbitrators can read English. In addition, 
documents created outside the PRC do not need to be notarized 
and legalized. 

The arbitration process is usually held in private. This avoids 
any possible adverse influence from the media. Parties can also 
be assured that their business relationship and details of the 
dispute will not be disclosed in an open court hearing. 

Unlike litigation, the award is final and binding on the parties 
when it is rendered by the tribunal. The award cannot be 
appealed to the courts. The award can only be set aside or 
refused enforcement in limited circumstances where: (i) the 
parties did not include an arbitration clause in their contract 
or conclude a written agreement; (ii) the party against whom 
enforcement is sought was not asked to appoint an arbitrator 
or take part in arbitration proceedings or was unable to present 
its case for reasons for which they were not responsible; (iii) 
the arbitration tribunal or procedure did not conform to the 
applicable rules; (iv) the matters decided in the award exceeded 
the scope of the agreement or arbitration institution; or the 
award violates public interest.  

The court may intervene as necessary to preserve evidence for 
the purpose of the proceedings, or to maintain the status quo of 
the parties, or to prevent the other party from removing assets 
from the jurisdiction which may be used for later enforcement. 
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Alternative Dispute Resolution

In the PRC, conciliation is quite common in both civil and 
arbitration proceedings. In civil proceedings, the court can 
conduct conciliation if the parties agree. The court will issue 
an official mediation paper according to the parties’ settlement 
agreement, which can be enforced in the same way as a 
judgment. In line with Chinese culture, PRC judges usually 
endeavour to conciliate a case. It is quite normal for judges 
to ask parties during the open hearing whether they agree 
to settle the dispute and then assist the parties to reach a 
settlement. Nevertheless, conciliation is not a mandatory 
procedure.  

In arbitration, the rules of some arbitration institutions provide 
that where both parties have the desire for conciliation, the 
arbitral tribunal may conciliate the case during the course of 
the arbitration proceedings. If one party so desires, the arbitral 
tribunal may upon request approach the other party to see if it 
is agreeable to conciliation. With that agreement, the arbitral 
tribunal will proceed to conduct conciliation. If conciliation 
does not result in an agreement, the arbitral tribunal will 
continue with the arbitration and render an award. The parties 
are prohibited from using any statements made by the parties 
during the conciliation as grounds for any claim, defense or 
counterclaim in later arbitral or judicial proceedings. 

In addition, there are several commercial conciliation 
institutions in the PRC. The most prominent one is China 
Council for the Promotion of International Trade (“CCPIT”)/ 
China Chamber of International Commerce (“CCOIC”) Mediation 
Center.  The settlement agreement reached by the parties with 
the help of the commercial conciliation institution is binding on 
the parties. However, in the event that one party breaches the 
settlement agreement, the parties have to submit the dispute to 
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a competent court or arbitration institution for enforcement of 
the obligations under the settlement agreement. 

Administrative remedies can also provide an efficient and 
effective means of resolving disputes in China. Depending 
on the type of dispute in question, there are a number of 
government departments and organizations that can provide 
assistance. Primary among these is the State Administration for 
Industry and Commerce (“SAIC”) and its local offices, which are 
empowered to investigate and impose sanctions in a number 
of areas, including cases of trademark infringement and unfair 
competition.

Enforcement actions available 

In China, judgments and awards are enforced by the courts. The 
PRC Civil Procedure Law grants a creditor up to two years to 
apply for enforcement of the judgment or award.

Enforcement of domestic judgments and awards

When a party applies for an execution of the judgment, the 
execution officer of the court will notify the party against whom 
enforcement is to be made and require performance within a 
stipulated time limit. Failure to perform within this time limit 
will result in measures for compulsory execution which can 
include orders to transfer the cash in the debtor’s bank account 
or to seize and place the debtor’s assets on auction. 

A court may grant a stay of execution where the prevailing party 
seeks a postponement; a non-party presents a reasonable 
objection to the execution; one of the parties ceases to exist 
or dies and the other parties must await the appointment of a 
successor; or in other circumstances which the court deems 
appropriate. 
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A court may also terminate the execution of the judgment. 
This may take place when the prevailing party withdraws the 
application for execution; a higher court cancels the legal 
document upon which the execution is based; the losing party 
dies and leaves no estate or persons to assume obligations; the 
losing party, being a citizen, is unable to make repayment due 
to poor financial circumstances; or in other situations the court 
deems appropriate. A ruling by a court to stay or terminate 
execution will take effect immediately. 

To improve the transparency of enforcement proceedings, the 
courts have set up an online platform for the public to check 
if an enforcement proceeding has been initiated against an 
individual or a company. In addition, to expedite a debtor’s 
performance of its obligations under a judgment and award, 
there is an online platform by which the public can check the 
status of debtors who have failed to honor their obligations 
under a judgment or an award.

Recognition and enforcement of foreign judgments

PRC law provides for the enforcement of foreign court 
judgments in accordance with international treaties concluded 
or acceded to by China, or pursuant to the principle of 
reciprocity, provided they do not violate basic principles of 
Chinese law, state sovereignty and security or public interest. 
Reciprocity is interpreted as the practice of a foreign court to 
enforce a judgment issued by a Chinese People’s Court in the 
event there is no treaty. It is very difficult to establish in reality. If 
there is no such international treaty or reciprocity relationship, 
the application for enforcing a foreign court judgment will be 
dismissed. 

On 14 July 2006, the Hong Kong SAR and the PRC signed an 
Arrangement on Reciprocal Recognition and Enforcement of 
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Judgments in Civil and Commercial Matters by the Courts of 
the Mainland and of the Hong Kong Special Administrative 
Region pursuant to Choice of Court Arrangements between 
Parties Concerned (the “Arrangement”). The Arrangement 
applies only to contracts entered into after 1 August 2008 which 
contain an exclusive choice of jurisdiction clause selecting 
either Hong Kong or China. Judgments which do not fall within 
the Arrangement will have to be enforced at common law; 
this usually means re-litigating the issue in the place where 
enforcement is intended. 

The Arrangement covers final judgments in civil and 
commercial matters (excluding employment, family and 
contracts for personal arrangements). Only money judgments 
will be recognized and enforceable. Recognition extends to 
the interest on judgments, as well as costs judgments. Non-
monetary judgments, such as injunctions, do not fall within the 
mutual recognition regime. 

A similar recognition regime has been entered into by the 
Mainland with Macao by way of the Arrangement between the 
Mainland and Macao Special Administrative Region on the 
Mutual Recognition and Enforcement of Civil and Commercial 
Judgments. This Arrangement has been effective since 1 April 
2006 and applies retrospectively to any judgment issued after 
20 December 1999. It differs in some ways from the Hong Kong 
Arrangement. For example, unlike the Hong Kong Arrangement, 
it applies to judgments in labor disputes as well as judgments 
for civil damages resulting from criminal proceedings. 

Enforcement of foreign awards

Generally, it is easier to enforce arbitral awards than court 
judgments overseas through the New York Convention 1958 (the 
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“New York Convention”) which was ratified by more than 142 
member states including the People’s Republic of China.  

Pursuant to the New York Convention, an arbitral award made 
in one member state is enforceable in another state. Since the 
awards are readily enforceable in many countries, parties facing 
adverse awards are generally inclined to comply with them 
voluntarily. The grounds of refusing enforcement of arbitral 
awards are limited. They are basically confined to procedural 
irregularities that occurred in the arbitration process and the 
ground of public policy.  

As between Hong Kong and the Mainland, a Hong Kong award 
is enforceable in China. The grounds of refusing enforcement 
of arbitral awards are similar to those laid down under the New 
York Convention. However, not all arbitral awards made in the 
Mainland are enforceable in Hong Kong. Only arbitral awards 
from those arbitration commissions specified in the Hong Kong 
Arbitration Ordinance (Cap.341) are enforceable.


