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1. Legal System 
Spain has a civil law legal system dating back to the 19th century, 
when the existing primary legislation was codified. The Civil Code 
coexists with other acts regulating specific areas of civil law. The 
Constitution is at the heart of the legal system and contains 
fundamental principles and values that apply to every form of 
legislation in force. Case law also plays a key role in the interpretation 
of acts and codes. 

The procedural rules governing litigation are organized into five main 
Acts, which relate to each of the divisions of the Spanish courts: civil 
and commercial, administrative, criminal, labor and military. 

2. The Courts 
The civil court system is structured as follows: 

• The Magistrates’ Courts (Juzgados de Paz), which are 
presided over by a single non-professional judge and have 
jurisdiction over some civil claims whose amount does not 
exceed EUR90 and other minor matters. 

• The Courts of First Instance (Juzgados de Primera Instancia), 
which are located in each provincial capital and other 
significant towns and are presided over by a single qualified 
judge. They have jurisdiction over all civil claims, regardless 
of the amount involved. They also deal with appeals lodged 
against judgments issued by the Magistrates’ Courts. 

• The Commercial Courts (Juzgados de lo Mercantil), which 
are located in the capital of every province and other 
significant towns and are presided over by a single specialized 
judge. They have jurisdiction over most commercial claims 
and insolvency proceedings. 

• The Provincial Courts of Appeal (Audiencias Provinciales), 
which are located in the capital of every province and mainly 
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deal with appeals against judgments issued by the Courts of 
First Instance. These courts are divided into sections. 
Decisions are taken by three qualified magistrates. 

• The Higher Courts of Justice (Tribunales Superiores de 
Justicia), which are located in the capital of each of the 17 
autonomous communities in Spain and are organized into four 
chambers (salas): civil, criminal, administrative and labor. 
The civil chamber has jurisdiction to deal with appeals where 
the appellant alleges infringement of regional law (norms 
specific to an autonomous community), as well as some other 
matters. 

• The Audiencia Nacional, which is located in Madrid. Its 
jurisdiction extends throughout Spain and is organized into 
three chambers: criminal, administrative and labor. It has 
special jurisdiction over certain specific areas of law, notably 
criminal complaints with an international element. It also 
deals with serious fraud cases of national relevance, and its 
magistrates may decide on civil damages caused by fraud. 

• The Supreme Court (Tribunal Supremo), which is located in 
Madrid and is organized into five “chambers” (salas): civil, 
criminal, administrative, labor and military. The Supreme 
Court basically deals with appeals against judgments issued 
by the Provincial Courts of Appeal or the Audiencia Nacional. 

• The Constitutional Court (Tribunal Constitucional), which is 
located in Madrid and is vested with the highest authority to 
interpret the Spanish Constitution. The Constitutional 
Tribunal is divided into two chambers (salas). 

3. The Legal Profession 
Lawyers must be registered with a bar association in order to practise 
law in Spain. Bar associations oversee all aspects of the legal 
profession and issue some guiding criteria to determine lawyers’ fees. 



Dispute Resolution Around the World | Spain 
 
 
 

Baker McKenzie | 3 

Lawyers’ fees are usually calculated according to the time spent, the 
amount at stake and the complexity of the case. Lawyers cannot be 
exclusively paid on a contingency fee basis. 

It must be noted that the breach of the duty of confidentiality by a 
lawyer is a criminal offence under the Spanish Criminal Code (the so-
called Código Penal). 

4. Civil Litigation 
The Spanish Civil Procedural Act 1/2000 (the “CPA” – Ley de 
Enjuiciamiento Civil), dated 7 January 2000 although it did not come 
into force until January 2001, provides for two main types of civil 
proceedings: ordinary proceedings (juicio ordinario) and oral 
proceedings (juicio verbal). 

Ordinary proceedings apply to those claims where the amount at 
stake exceeds EUR6,000 or where competition law, intellectual 
property, publicity, certain human rights or lease agreements are 
involved. 

In ordinary proceedings, after the submission of the claim and its 
admission by the court, the defendant is summoned to answer the 
claim in writing. This answer must be presented within 20 working 
days (from Monday to Friday, except for bank holidays). After the 
submission of the answer, the parties are summoned to attend a 
preliminary hearing before the court. The purpose of this hearing is 
mainly to comment (orally) on any new facts that defendant may raise 
in their answer to the claim, to inform the court of any new 
circumstances or facts which may have occurred after the 
submissions, to discuss potential formal issues and to indicate the 
pieces of evidence that the parties are presenting. At the end of this 
hearing the court will fix the date for the trial. At the trial, the 
potential witnesses and parties give their testimony and the 
conclusions of the proceedings are summarized. After that, the court 
issues the judgment. 
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Oral proceedings are applicable to disputes whose amount is below 
EUR6,000 or in other specific cases where ordinary proceedings do 
not apply. In oral proceedings, no answer is presented in writing. After 
the submission of the claim and its admission, the parties will be 
summoned to the hearing. In this hearing, the parties state the facts on 
which the proceedings are based; formal issues are raised; the parties 
state what evidence they wish to present; and witnesses of fact and 
expert witnesses make their statements before the judge. After this 
hearing, the court issues the judgment. 

It is important to bear in mind that all documentary evidence must be 
presented together with the claim (or, in ordinary proceedings, in the 
answer to the claim), unless the documents refer to facts that occurred 
after the submissions or the documents came into existence after the 
submissions. 

It must be also noted that, except for minor cases, the parties must 
appear before the Court through a court-liaison (procurador). Court 
liaisons can be empowered either by means of a notarized document 
(which should be duly apostilled, if executed overseas) or apud acta 
(by appearing before the Court clerk). 

Interim Relief 

As a rule, injunctions must be requested at the same time as the main 
claim. Injunctions may also be sought prior to the claim if, at the 
relevant time, the applicant alleges and evidences reasons of urgency 
or necessity. In this case, the measures adopted cease to have effect if 
the claim is not lodged within twenty days following their adoption 
with the same court that heard the request for the measures. 

The competent court to deal with any petitions for injunctions is the 
court dealing with the matter in the first instance or, if the proceedings 
have yet to be initiated, the court with competence to deal with the 
main claim. 
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By way of injunction, the court may order any kind of direct or 
indirect proceedings in relation to the assets and rights of the 
defendant that have the following characteristics: 

(a) They must be aimed exclusively at guaranteeing the 
effectiveness of the judicial protection that may be granted in 
a possible affirmative judgment, to ensure that it cannot be 
prevented or hampered by situations occurring while the 
relevant proceedings are still pending; and 

(b) They cannot be replaced by another measure equally effective 
for the purposes of the preceding paragraph, but less 
burdensome or damaging for the defendant. 

The following injunctions may be ordered, among others: 

(i) Pre-judgment attachment, aimed at ensuring the enforcement 
of judgments ordering the delivery of amounts of money or 
yields, rents and fungible goods that can be estimated in cash 
by applying fixed prices. 

(ii) The intervención or court-ordered receivership of productive 
assets, when a judgment is sought ordering their delivery 
under the title of owner, usufructuary or any other title 
involving a legitimate interest in maintaining or improving 
productivity or when guaranteeing the latter is of paramount 
importance for the effectiveness of the judgment to be passed 
in due time. 

(iii) The deposit of a moveable asset, when the claim seeks an 
order to deliver that asset and it is in the possession of the 
defendant. 

(iv) The drawing up of inventories of assets in accordance with 
conditions to be specified by the Court. 
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(v) A precautionary registry notation of the claim when the latter 
refers to assets or rights subject to inscription in public 
Registries. 

(vi) Other registry notations in cases where registry publication is 
useful to ensure adequate enforcement. 

(vii) A court order to provisionally cease an activity, temporarily 
abstain from certain conduct or suspend or cease carrying out 
an action. 

(viii) The intervention and deposit of income obtained through an 
activity considered illicit and whose prohibition or cessation is 
requested in the claim, as well as the deposit of the amounts 
claimed as compensation for the intellectual property. 

(ix) The temporary deposit of works or objects allegedly produced 
contrary to the rules on intellectual and industrial property, as 
well as the deposit of the material employed for their 
production. 

(x) The suspension of contested corporate resolutions when the 
claimant or claimants represent at least 1% or 5% of the 
corporate capital, depending on whether or not the defendant 
company has issued securities that, at the time of the contest, 
are admitted to negotiation on an official secondary market. 

(xi) Any other measures expressly established by the laws for the 
protection of certain rights or deemed necessary to ensure the 
effectiveness of the judicial protection that may be granted in 
the affirmative judgment that may be passed at the trial. 

Injunctions may only be issued if the applicant shows that, in the case 
at hand, failure to do so could, during the course of the proceedings, 
lead to situations preventing or hindering the effectiveness of the 
protection that may be granted if an affirmative judgment is eventually 
passed. 
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No injunctions will be issued whose aim is to alter de facto situations 
that the applicant has accepted for a prolonged period, unless the 
applicant shows good reasons for not requesting an injunction 
previously. 

Together with the application, the applicant for an injunction must 
also submit particulars, arguments and documentary evidence 
allowing the Court to justify, without prejudging the merits of the 
case, a provisional and circumstantial judgment in favour of the basis 
of his claim. If such documentary evidence is lacking, the applicant 
may offer other means of evidence. 

Unless expressly decided otherwise, the applicant for the injunction 
must post security sufficient to compensate, in a speedy and effective 
manner, the damages that the adoption of the injunction may cause to 
the estate of the defendant. 

Cost Recovery 

In declaratory proceedings, the costs must in the first instance be 
imposed on the party who has had his pleas rejected, unless the court 
considers (with reasons) that the case may raise serious doubts on 
issues of fact or law. For the purposes of ordering a party to pay costs, 
in order to verify that the case is legally doubtful, the jurisprudence of 
similar cases is to be taken into account. 

If the upholding or dismissal of the pleas is partial, each party bears its 
own costs of the proceedings and any common costs will be shared 
equally, unless there are reasons to impose the costs on one party 
alone on the basis that it litigated recklessly. 

Recoverable costs mainly include lawyer, court liaison and experts’ 
fees. The amount of costs that can be recovered cannot exceed one- 
third of the amount involved in the dispute. This restriction does not 
apply when the party liable for costs is held to have acted in bad faith. 
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Appeals 

The main appeals available in the Spanish civil and commercial 
jurisdiction can be summarized as follows: 

Appeals for reversal (recurso de reposición) 

This is an appeal against the order of the Court Clerk to move the 
proceedings forward or against other non-final court decisions and 
orders. It can be lodged before the same Court that issued the order. 

Appeal for review (recurso de revision) 

A direct appeal for judicial review may be lodged, in summary, 
against decisions that put an end to the procedure or prevent its 
continuation. 

Remedy of appeal (recurso de apelación) 

The reversal of a court order or judgment and the issuance of another 
in favor of the appellant may be sought through the remedy of appeal 
based on the matters of fact and legal grounds set forth before the 
Court of First Instance. 

The remedy of appeal must be lodged before the court which has 
issued the decision being contested, which will forward it to the 
competent Court of Appeal. 

Extraordinary appeals for infringement of procedure (recurso 
extraordinario por infracción procesal) 

The Civil Chamber of the High Courts of Justice deals with any 
appeal based on a procedural breach against judgments and court 
orders issued by the Provincial Courts which bring the second instance 
proceedings to an end. These appeals can only be based on the limited 
grounds specified in the CPA. 
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Appeal in cassation (recurso de casación) 

Appeals in cassation may solely be grounded on a breach of the 
applicable rules that are relevant for the decision of the subject matter. 
Appeals in cassation must be lodged before the Supreme Court and 
can be brought against judgments issued in the second instance by the 
Provincial Courts provided that at least one of the following 
conditions is met: (i) the judgment issued by the Provincial Court 
aimed at the protection of fundamental rights; (ii) the amount of the 
matter at issue exceeds EUR60,000; or (iii) the judgment issued by the 
Provincial Court is contrary to previous case law by the Supreme 
Court or there is contradictory case law in this regard. 

Enforcement of judgments 

Enforcement proceedings commence with the filing of an application 
before the court for an enforcement order. Enforcement proceedings 
may include the attachment of assets and, if necessary, the steps to be 
taken to trace assets. The debtor can oppose the enforcement only on 
the basis of the specific exceptions provided by the CPA. 

Judgments issued by Courts of First Instance may be provisionally 
enforced even if the judgment has been appealed. 

Recognition and enforcement of foreign judgments 
Judgments of the courts of EU and EFTA Member States under 
Regulation 44/2001, Lugano II Convention dated 30 September 2007 
and Brussels Convention dated 27 September 1968. 

Recognition of these judgments is automatic, except if the other party 
challenges such recognition. Should that be the case, the Spanish 
Courts may reject recognition and/or enforcement only in very limited 
circumstances, e.g., if the judgment is contrary to public policy, 
including any contradiction or substantial incompatibility with a court 
resolution issued or pending in Spain. 

Prior to enforcement, the claimant must apply for a declaration of 
enforceability of the judgment to the Court of First Instance, or to the 
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Commercial Court if appropriate, of the domicile of the party against 
whom the enforcement is sought or of the place of enforcement. The 
competent court will decide on the declaration of enforceability 
without hearing the party against whom enforcement is sought. Once 
the judgment is declared enforceable, the claimant is able to seek 
enforcement. 

It is possible to submit an ordinary appeal against the decision of the 
Court of First Instance or the Commercial Court. This ordinary appeal 
must be filed before the Provincial Court of Appeal, and the decision 
of this Court is also subject to appeal before the Supreme Court. 

Judgments of courts of countries that are signatories to bilateral or 
multilateral conventions with Spain. 

These judgments are recognizable and enforceable in Spain according 
to the relevant treaties or conventions, and, as subsidiary provisions, 
the specific provisions of the 1881 Civil Procedure Act. 

Judgments delivered by foreign courts of countries with which Spain 
has no convention or treaty. 

These judgments may be recognized and enforced provided that the 
following conditions are met, as per the provisions of the 1881 Civil 
Procedure Act: 

(i) It has been proven that the judgment is final, according to the 
law of the State of origin. 

(ii) The action is of a personal nature. 

(iii) All the guarantees required to comply with the right to 
defence and legal protection are deemed to have been met. 

(iv) Compliance with Spanish public policy – in an international 
context – is fully met. 

(v) The judgment has not been issued with the affected party in 
default. 
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(vi) The authenticity of the judgment is guaranteed by an attached 
apostille. 

(vii) There is no reason to consider that the international 
jurisdiction of the relevant court has resulted from the parties’ 
unlawful search for a favourable jurisdiction. 

(viii) There is no material irreconcilability or incompatibility with a 
judgment or proceedings pending in Spain. 

The party seeking recognition must apply to the Court of First 
Instance, or the Commercial Court if appropriate, of the domicile or 
residence of the party against whom the recognition and/or 
enforcement is sought, or the domicile or residence of the person 
whom the effects of the judgment concern; if this does not apply, the 
alternative jurisdiction is determined by the place of enforcement or 
where the judgment should produce its effects. 

Arbitration 

Arbitration is governed by the Arbitration Act 60/2003 (Ley de 
Arbitraje), dated 23 December 2003 and amended in 2011, which 
establishes some basic rules relating to the power of the arbitrators 
and challenges to arbitral awards. 

When more than one arbitrator is appointed, the arbitrators appoint a 
chairman. The parties may decide whether the arbitrators are to issue 
their award according to law or by applying more equitable principles. 
Unless otherwise agreed by the parties, the arbitrators will deliver 
their award within six months of the date of the submission of the 
defense or of the deadline for submission. 

The arbitration award must be in writing and signed by the arbitrators, 
and can be notarized before a notary public. The award must include 
the date and place where the award has been issued and the decision 
of the arbitrators. 
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Role of the Courts in arbitration 

Courts may intervene to provide support and oversight in the 
following circumstances: 

• when the parties are appointing the arbitrators; 

• to assist the arbitrators in gathering evidence; 

• to decide on a request by either of the parties for interim 
measures (the civil procedure rules on interim relief apply to 
arbitration proceedings); 

• to reject or authorize the enforcement of the award; 

• in the case of the Higher Court of Justice where the arbitration 
award has been issued, to declare that the award is null if a 
party files a claim for annulment of the award within two 
months of notification; and 

• where a party files a claim for annulment of the award and the 
other party applies to the court for enforcement. In this case 
the debtor may request the court to declare the suspension of 
the enforcement if the debtor offers bail for the value of the 
award plus the damages that may result from the delay in the 
enforcement of the award. The court’s decision is not subject 
to further appeal. 

Power to appeal and/or set aside the arbitral award 

The courts can annul an arbitration award when: 

(a) there is no arbitration agreement or the arbitration agreement 
is null and void; 

(b) the designation of an arbitrator or some act in the arbitration 
was not notified to any of the parties, or parties have been 
unable to assert their rights; 
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(c) the arbitrators have exceeded their powers by determining 
questions not referred to them; 

(d) the parties have not complied with the rules establishing the 
proceedings to appoint the arbitrators; 

(e) the matters referred to arbitration were inappropriate; or 

(f) the arbitration award is contrary to public policy. 

The Higher Courts of Justice are competent to rule on an action to 
annul an arbitration award. 

Enforcement of arbitral awards 

A domestic arbitration award is effective from the date the parties are 
served with it. If a party does not comply with the award, the other 
party may request enforcement before the Court of First Instance of 
the place where the award was issued. Proceedings to enforce the 
award are the same as those that apply to the enforcement of court 
judgments. The award can be also enforced provisionally when any of 
the parties has appealed the award. 

A foreign award will be enforced in Spain in accordance with the New 
York Convention dated 10 June 1958. 

The Higher Courts of Justice are competent to rule on an action to 
seek recognition of an foreign arbitration award, whereas the Courts 
of First Instance remain competent to rule on the enforcement of 
foreign arbitration awards. 

5. Alternative Dispute Resolution 
Mediation in civil and commercial matters is governed by the 
Mediation Act 5/2012 (Ley de Mediación), dated 6 July 2012, which 
transposes EU Directive 2008/52/CE, dated 21 May 2008. The 
Mediation Act solely applies to civil and commercial matters of which 
the parties are free to dispose, including cross-border controversies. 
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The parties’ submission to mediation may be implicit or explicit. 
Additionally, mediation can apply, even without the parties’ 
submission, as long as at least one of the parties’ domicile is in Spain 
and the mediation takes part in Spain. 

The Mediation Act provides for a procedure as short, effective and 
inexpensive as possible. It also promotes the use of electronic means 
of communication, as long as they guarantee the proper identification 
of the parties and the fulfilment of all requirements under the 
Mediation Act. 

In order to be enforceable, a mediation agreement must be notarized 
or, in the event that it was reached after filing a claim with a court, 
validated by this court. It then has the same effect as a judgment. 
Foreign mediation agreements can be enforced in Spain provided that 
they are not contrary to Spanish public policy. 

Mediation suspends all limitation periods whatsoever from the date of 
filing of the petition for mediation until the mediation agreement has 
been signed or the mediation proceedings have ended. The limitation 
period will also resume if the mediator has not held a first meeting 
after fifteen days from the filing of the petition. During mediation, the 
parties are not entitled to file with the courts any claim referring to the 
matters which are the subject matter of the mediation proceedings; any 
such claim must be rejected by the courts. 

Mediators can be both physical persons and legal entities, provided 
that they have specific training on mediation. 
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