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1. Constitution 
• Establishes that the power to administer justice emanates from 

the citizens and is exercised through the System of Justice. 

• At the Federal level, the System of Justice is formed by the 
Supreme Court, Circuit Courts, Unitary Circuit Courts, 
District Courts, aids who participate in the administration of 
justice and lawyers authorized to practice in the country. 

• At the State level, magistrates as well as first instance and 
lower judges of the Superior Court of Justice constitute the 
Judicial Branch. It is normally comprised of civil, 
commercial, family and criminal matter divisions. The first 
instance courts are specialized (civil, commercial, family and 
criminal), while the lower courts are mixed. 

• Establishes that justice must be free, impartial, rapid, 
complete, equitable and expeditious. 

• Establishes the right to due process and the right to defense as 
inviolable principles at all levels. Every act of authority must 
be duly founded and motivated. 

• Establishes the right of the people to be protected by the 
Federal Courts in the enjoyment and exercise of individual 
guarantees or constitutional rights. If during a proceeding, the 
individual guarantee of one of the parties is violated, they 
have the right to file a Constitutional Complaint (Amparo 
Proceeding) to request the protection of the federal justice 
system and restitution of the individual guarantees that where 
violated. 

2. International Public Treaties 
Treaties have priority over ordinary laws of the Mexican Republic and 
must be applied by jurisdictional authorities, both in the State and 



 
 
 
 

2 | Baker McKenzie 

Federal levels. The International Conventions with major application 
are: 

• Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (New York Convention 1958). 

• Inter-American Convention on the Legal Regime of Powers of 
Attorney to be Used Abroad (Panama, 1975). 

• Inter-American Convention on International Commercial 
Arbitration (Panama, 1975). Published in the Official 
Newspaper on April 27, 1978. 

• Inter-American Convention on Extraterritorial Validity of 
Foreign Judgments and Arbitral Awards (Uruguay, 1979). 
Published in the Official Newspaper on August 20, 1987. 
(Applicable only to judicial judgments). 

• Inter-American Convention on Jurisdiction in the International 
Sphere for the Extraterritorial Validity of Foreign Judgments 
(Bolivia, 1984). Published in the Official Newspaper in 1987. 

• Inter-American Convention on Letters Rogatory (Panama, 
1975). Published in the Official Newspaper in 1978. 

• Additional Protocol to the Inter-American Convention on 
Letters Rogatory (Montevideo 1979). Published in the Official 
Newspaper in 1983. 

• Additional Protocol to the Inter-American Convention on the 
Taking of Evidence Abroad. 

• Convention on the Taking of Evidence Abroad in Civil and 
Commercial Matters. Published in the Official Newspaper on 
February 12, 1990. 



Dispute Resolution Around the World | Mexico 
 
 
 

Baker McKenzie | 3 

3. Commercial Dispute Resolution Procedures 
and Competent Courts 

• The judicial proceedings that are used in Mexico for the 
resolution of commercial controversies are the Summary 
Commercial Proceeding and the Ordinary Commercial 
Proceeding; the Commercial Code and the Civil Codes of 
Federal or State Procedures, as applicable, regulate these 
proceedings. 

• The Summary Commercial Proceeding is applied when the 
lawsuit is based on a complaint that entails execution. In this 
procedure, the plaintiff can indicate, at the time of the 
summons and the payment requirement, the property to be 
seized. The advantage of this proceeding is that the stages are 
shorter and the claimed debt is secured from the beginning of 
trial by means of the seizure of property. 

• The Ordinary Commercial Proceeding is applied when the 
disputes between the parties do not have special procedures in 
the commercial laws. If the plaintiff has proved it is both 
necessary and urgent, the indication of properties for seizure 
will be made only through a Preventive Seizure Proceeding, as 
long as a guaranty is granted to guarantee damages and losses. 
In this proceeding, the evidence requirements concerning the 
necessity of the measure should also be met. 

• Both proceedings are written, where the judge must rely on 
matters alleged and proved by the parties, except for evidence 
to expedite the case. 

• The Supreme Court of Justice is the highest Court of the 
Republic. It is comprised of two divisions, one hears civil and 
criminal cases and the other hears administrative and labor 
cases. The Supreme Court of Justice hears only matters that 
are relevant for the nation as a whole. 
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• Below the Supreme Court there are the Collegiate Circuit 
Courts (Amparo Courts), Unitary Circuit Courts (Proceeding 
Courts), and the Federal District Courts. In the most important 
cities of the Mexican Republic, these courts are specialized by 
matter (civil, administrative and criminal). 

• At the State level, there are Superior Courts of Justice, made 
up of civil, family and criminal matter divisions; first instance 
courts, which are generally specialized; and lower courts, that 
are mixed. 

• Decisions will constitute case law when five similar decisions 
are executed, uninterrupted by a dissenting decision. 
Decisions also constitute case law when they resolve any 
contradictory thesis of the divisions of the Supreme Court of 
Justice and the Circuit Courts. 

• Commercial proceedings are carried out in two instances. The 
first instance is before the Federal District Courts or the First 
Instance Local Courts of the corresponding State. The first 
instance decision may be appealed to the Unitary Circuit 
Federal Courts or the State Superior Court of Justice for 
confirmation, revocation or modification. 

• A Constitutional Appeal (Amparo Procedure) may be filed 
before the Circuit Courts against the final resolution issued in 
the second instance to restore any procedural violations 
committed during the proceeding or to determine if 
unconstitutional laws were applied. 

• Both the Supreme Court of Justice and the Circuit Courts 
issue judicial decisions that may later be recognized as 
binding jurisprudence or case law for all judicial authorities. 
Decisions become binding once there are five such decisions 
in the same terms or, if there are contradictory decisions, once 
the Supreme Court declares which of these shall prevail. 
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4. Enforcement of Foreign Judgments 
• The judgment of Foreign Courts can only be enforced in 

Mexico after obtaining the corresponding exequatur from the 
First Instance Federal or Local Courts of the corresponding 
State. The Court may deny the exequatur when any of the 
reasons to deny it provided for in the Civil Code of Federal 
Procedures are present. For instance, if such judgment is 
contrary to Mexican Public Policy or if process has not been 
served personally on the defendant. 

5. Arbitration 
• Arbitration is valid in Mexico. 

• The alternative means in resolving conflicts in Mexico are 
settlement, mediation and arbitration. 

• Commercial arbitration is applied by agreements between the 
parties. The Commercial Code or the Regulations of 
Arbitration by Private Courts are applied to commercial 
arbitration. 

• Institutional arbitration is carried out before a specialized 
arbitration institution. 

• Independent arbitration, also known as Ad Hoc, involves no 
intervention by an arbitration center because the parties are in 
charge of the administrative arrangements. 

• Among the more experienced and prestigious Arbitration 
Centers of Mexico is the American Arbitration Association 
(AAA) and the International Chamber of Commerce (ICC). 
Other important centers are the Center of Mexican Arbitration 
(CAM for its Spanish initials), the National Chamber of 
Commerce (CANACO), the London Court of International 
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Arbitration and the Mexico - United States Center of Conflict 
Resolutions. 

• Arbitration may be of law or in equity. 

• The parties may choose the place of the arbitration. 

6. Enforcement of Foreign Arbitral Awards 
• Foreign arbitral awards are enforceable in Mexico. 

Enforcement may only be denied if any of the conditions 
established in article 1462 of the Commercial Code is present, 
such as that the award is contrary to Mexican Public Policy, 
that parties had not been notified of the appointment of the 
arbiters or that they were unable to effectively defend. 

• Judges may not reanalyse the subject-matter of the arbitration 
proceedings, but may only verify that the conditions of the 
arbitration agreement and the requirements of Article 1462 of 
the Commercial Code have been met. 

7. Product Liability and Class Actions 
• Contractual Responsibility: The purpose of the Federal 

Consumer Protection Law is to protect the consumer’s rights 
and procure equity and legal certainty in the relationships 
between suppliers and consumers. 

• The Civil Code for the Federal District provides, in its article 
2142, that in the commutative contracts the seller is obligated 
to correct any hidden defects found in the matter conveyed 
that hinders the buyer to use such for its original purpose, or 
its use decreases in such way that if the buyer had knowledge 
of the above mentioned it would not have made the 
acquisition or would have paid less for the matter conveyed. 

• Non-Contractual Liability: Article 1910 of the Civil Code for 
the Federal District provides that whomever unlawfully or 
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against good customs causes a damage to a third party is 
obligated to repair such, unless proven that the damage was 
produced as consequence of the victim’s fault or inexcusable 
negligence. 

• Repairable damages: Damages and prejudices. Damage is 
understood as the loss or reduction suffered by a patrimony 
due to the lack of fulfillment of an obligation; prejudices are 
understood as the privation of any legal profit that should have 
been obtained due to the fulfillment of an obligation. Moral 
damage is understood as the negative effect a person suffers in 
connection to its feelings, affection, beliefs, reputation, honor 
or in the impression a third party has on the individual. 

• Types of actions: 

o The Redhibitory Action consists in the “resolution of 
the agreement, with its effects on the restitution of the 
object and its price.” 

o The quanti minoris actio consists in obtaining 
abatement of purchase money in connection to a non-
apparent fault or imperfection. 

o Civil Action for the payment of damages and 
prejudices as provided by article 1910 of the Civil 
Code for the Federal District. 

8. Insolvency 
• On May 12, 2000, the Bankruptcy and Suspension of 

Payments Law, which had been in effect since 1943, was 
abrogated and substituted by the Law on Commercial 
Insolvency & Bankruptcy. 

• Actually, if a debtor has defaulted on its payments to two or 
more different creditors of obligations that have been due for 
at least 30 days and that represents at least 35% of all his/her 
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obligations, the debtor himself, any creditor, the district 
attorney, a court “sua sponte” (if the situation ever actually 
arises), and even tax authorities in their capacity as creditors 
may file a claim at a federal court for an insolvency 
proceeding. General default on payment of obligations will 
also exist when as well the debtor does not have assets to pay 
at least 80% of its obligations due on the date of the filing of 
the claim. 

• Once the claim has been filed, the proceeding for insolvency 
begins. A visitor is appointed by the federal court to verify 
technically and physically, based on his impartial assessment, 
if a debtor has incurred in the legal hypothesis to be declared 
in insolvency. The claimant has to guarantee the visitor fees, 
in the amount of approximately MEX$65,500.00; otherwise 
the case will be dismissed. 

• The court will declare the bankruptcy (or dismiss the case) 
based on the report made by the visitor, which will be made 
available to the parties so that they may prepare their 
pleadings, after which the court will order the commencement 
of the conciliation stage, whereat the visitor does not intervene 
any longer (this process is formed by two stages: conciliation 
and bankruptcy). 

• The purpose of conciliation, in which a Conciliator intervenes, 
is to accomplish the preservation of the company by means of 
an agreement between the debtor and his recognized creditors. 

• If the conciliatory stage does not result in an agreement, the 
court will issue a ruling for the beginning of the bankruptcy 
stage. 

• The purpose of bankruptcy stage is to enable the trustee in 
bankruptcy to transfer the property of the company as a 
working unit, and if this is not possible, then he will sell it by 
“productive units” or in parts, in the least amount of time 
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possible. This sell could be through a public auction or direct 
sale. 

9. Corporate Criminal Law 
• Its purpose is to defend and/or represent persons and 

companies against criminal actions or to represent such in 
order to prosecute criminal acts performed by third parties 
against their properties. Furthermore, we implement actions 
and advise both individuals and companies in order to prevent 
crimes. 

• The term “criminal-corporate practice” arises from the types 
of criminal offenses related to the property of companies and 
individuals. 

• The following are, amongst others, the criminal offenses 
provided by the Mexican legislation more frequently 
committed against the property: 

o Theft 

o Embezzlement 

o Fraud 

o Extortion 

o Fraudulent Administration 

o Illegal Encroachment 

o Damages to property 

o Revealing of secrets 

o Tax matters 

o Violations to copyright and publication rights 
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o Professional liability 

o Falsehood 

10. Oral Proceedings 
• In Mexico, after years of having a criminal system 

traditionally written, oral proceedings in civil and criminal 
matters have been implemented in some States with great 
success; as to criminal law, some of the offenses that were 
initially judged under oral proceedings are not grave 
negligence. The purpose is that in a short-term, all the States 
may add oral criminal proceedings to their corresponding 
criminal laws. 

• In civil and family laws, there are currently several States of 
Mexico that have adopted oral proceedings for cases of leases 
of real properties, divorces, and alimony for children and 
parents. 

• The addition of the system of oral criminal proceedings has 
allowed reducing the delay in criminal proceedings, 
accomplishing a more prompt, efficient justice in favor of 
victims of crimes and the accused. 

11. Procedures and Objections Regarding 
Bidding Procedures and Contracts with 
Respect to Public Work 

• Domestic and foreign companies alike are interested in 
participating or already participate in the public sector’s 
purchasing procedures. This interest is due to the constant 
demand for products and services that are required by the 
government agencies and entities in the following matters: (i) 
acquisitions; (ii) personal property leases; (iii) rendering of 
services; (iv) public works and services related thereto; and 
(v) sale of assets. 
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• The Secretariat of the Public Function (Secretaría de la 
Función Pública or “SFP”) customarily imposes penalties 
upon providers and contractors that actively participate in 
public contracting procedures. Such sanctions can include the 
imposition of fines and/or disqualification from participating 
in public contracting procedures. 

• Penalties are usually applied in such situations as the 
following: (i) failure to formalize a contract awarded by the 
authority; (ii) failure to perform contractual obligations; (iii) 
delivery of goods with specifications other than those agreed 
upon; and (iv) providing false information or acting in a 
fraudulent manner or in bad faith regarding any contracting 
procedure, in the execution of a contract, throughout the term 
of a contract, or in the filing or submission of an objection or 
of a complaint in a settlement hearing. 

• In terms of the Law of Acquisitions, Leases, and Services of 
the Public Sector; the Law of Public Works and Services 
Relating, the types of actions are: appeals for reconsideration; 
motions for review; and nullity petitions and amparo actions 
arising from any acts by the federal public administration 
agencies, decentralized bodies, and entities that contravene the 
provisions in governmental contracting matters as 
contemplated in the laws referred to above. 

Addendum 
On June 18th, 2008, the constitutional reform modifying the Mexican 
criminal system was published in the Official Gazette of the 
Federation (Diario Oficial de la Federación). 

The purpose of the reform is to: 

I. Expand the rights of the victims and injured parties. 

II. Implement mechanisms for alternative dispute resolution. 
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III. Take pressure off the judicial system by means of abbreviated 
proceedings and the alternative delegation of jurisdictional 
functions or optional means of justice. 

IV. Strengthen crime investigations by enabling the judicial police 
to do so under the legal guidance of the Attorney General’s 
Office. 

V. Develop a proposal with respect to oral trials 

VI. Achieve greater effectiveness in the delivery of justice 

The reform proposes that Mexican criminal laws (state, federal and 
military) use a higher legal standard to issue arrest warrants. After the 
reform is implemented the Attorney General will have to justify and 
prove to the Supervising Judge all of the evidentiary indicia and 
elements that the Judge may consider necessary to issue an arrest 
warrant. 

The reform contemplates the creation of Supervising Judges, who 
will solely and exclusively deal with requests for precautionary and 
injunctive measures (detention (arraigo), searches (cateos), arrest 
warrants, temporary detention, etc.), thereby aspiring to a work of 
excellence on these issues, and to streamline the process for carrying 
out such procedures. The reform also contemplates that the 
Supervising Judges hear legal challenges against resolutions from the 
authority reserving the right to initiate criminal prosecution 
(resolución de reserva), not to exercise a criminal action (no ejercicio 
de la accion penal), withdrawal of a claim (desistimiento), and 
suspension of the criminal proceeding. 

The reform includes alternative dispute resolution mechanisms 
(mediation, conciliation and arbitration), with the aim of providing 
fast and effective mechanisms for the reparation of the damage. We 
must emphasize that alternative criminal justice centers will 
necessarily have to be created. 
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Consistent with the new criminal doctrine, the constitutional reform 
contemplates a redefinition of certain terms used in criminal 
procedure in Mexico. The term “corporal punishment” (pena 
corporal) is changed to “penalty of deprivation of liberty” (pena 
privativa de la libertad), inasmuch as the death penalty is prohibited 
by the Constitution. The term “readjustment” (readaptación) is 
changed to “reinsertion” (reinserción), considering that it is not 
possible for convicts to readjust to society while in prison, since they 
are excluded solely from freely moving about in society and therefore, 
when they leave prison, they are reinserted into society. The decision 
to subject a person to process and the decision of formal imprisonment 
are replaced by what will be called the decision of connection to 
process (auto de vinculación a proceso), which is in line with the 
sense of the amendment to the indictment system. The word 
“criminal” (reo) will no longer be used with respect to a person who is 
excluded from society in a social reinsertion center; henceforth, for 
purposes of consistency with the international treaties entered into by 
Mexico (the word “criminal” is considered to be denigrating and 
defamatory), he will be referred to as the “convicted defendant” 
(sentenciado). The reform contemplates the elimination of the statute 
of limitations for criminal proceedings, provided that it involves 
organized crime, with the condition that a decision of connection to 
process has been issued. 

The indictment process (proceso acusatorio), as contemplated in the 
reform, must be characterized by the principles of disclosure of 
information, adversary procedure, concentration, continuity and 
immediacy. The observance of these principles will lead to more rapid 
criminal justice and a genuine proximity of the judge to the parties and 
the criminal proceeding itself (the principal hearing at a criminal 
proceeding will be conducted orally, both with respect to the actions, 
defenses and allegations of the parties, as well as to the statements of 
the defendant, the submission of evidence, and in general, to any 
intervention of the parties or statutory assistants in the administration 
of justice, always with the mandatory presence of the judge). The 
characteristics that are now being introduced in the Indictment Process 
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must be implemented within a term not to exceed eight years. All of 
the above will lead to proceedings that are oral practically in their 
entirety, starting from the premise that all evidence and the fulfillment 
of all formalities must be carried out orally and if possible in a single 
procedural act; thus, each decision of the judge will be known 
immediately by the parties. The judge will have to issue the judgment 
orally in a public hearing and with the attendance of the parties. This 
way, the aim is that the judge will have full and close knowledge of 
the proceedings assigned to him/her. The principle of concentration 
will operate to the benefit of the process and the defendant, since the 
judicial police or the person who has carried out the arrest must be 
present and be subject to the questioning and interrogation of the 
defense, avoiding the police reports, which are always questionable 
because most of them show multiple errors and inconsistencies. With 
the implementation of this system, the evidence submitted by the 
Attorney General’s Office in the integration of the Pretrial 
Investigation (Averiguación Previa) will not have the value of 
preestablished evidence, as in the current system, but rather, the judge 
is required to hear and study each and every piece of evidence 
personally, with the understanding that each person involved in a 
criminal proceeding is innocent until a final judgment is issued against 
him/her. The reform of criminal laws will ensure that litigators 
participate closely in the process (immediacy) and that the judgment 
will be issued orally by the judge, and not by the judge’s assistants 
who are not close to the process. 

It is expected that the reform will lead to a significant reduction (up to 
50%) in the length of proceedings and will lead to a considerably 
lower rate of submission of challenges to judgments based on 
violations to the Constitution (amparo). 

It is important to emphasize that the oral process does not necessarily 
guarantee expeditious proceedings since the oral process does not seek 
speed, nor is speed achieved solely with the oral process. More than 
brevity, the oral process is aimed at procedural transparency. In that 
sense, the proposed solution to the problem of saturation or overload 



Dispute Resolution Around the World | Mexico 
 
 
 

Baker McKenzie | 15 

in the criminal proceedings is not oral judgment, but rather the 
summary procedures provided for by the alternative methods of 
dispute resolution (Oscar Vázquez Marín, Revista del Instituto de la 
Judicatura Federal, Número 24, 2007). 

The reform being proposed on the subject of alternative methods of 
dispute resolution is essential, since the federal and local criminal 
laws shall regulate their application, especially for illegal acts that 
permit it and that may be suitable for a settlement between the parties 
resulting in the possibility of reparation of the damage caused to the 
victim. 

The reform seeks to eliminate any symptom of corruption with the 
direct presence of the parties in a proceeding where the principle of 
concentration will be applied, allowing them to witness all that a judge 
does or fails to do in a transparent process as to the oral process 
should be. 

The reform of Article 20 of the Constitution professes to protect the 
rights of victims and accused persons and the principle “innocent until 
proven otherwise”. The reform provides that the precautionary 
deprivation of liberty be almost abolished or put into use only in 
serious cases. It must be pointed out that once the reform is 
implemented in the various laws, the fact will prevail that the 
precautionary deprivation of liberty is an act of authority that cannot 
be repaired, and therefore, for it to be imposed, the Supervising Judge 
will have to review it very carefully to issue an arrest warrant only 
when justified. In such conditions, it is understood that most of the 
persons connected with the process will be subject to the same without 
being held in a reinsertion center. 

The Congress of the Union will have exclusive authority to litigate on 
matters of organized crime, which means that only the Federation will 
have jurisdiction over crimes of this nature, for which reason 
organized crime provisions will soon disappear from the local laws. 
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The implementation of this constitutional reform is expected to be 
incorporated into the criminal laws of the states, the Federation, the 
Federal District and the Military within a period of approximately 
eight years. 
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