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1. Legal System 
English law is based on a common law (as opposed to a civil law) 
system. Traditionally the law has developed through the system of 
“precedent”. Where a case is decided by a judge, the principles of the 
decision may become binding on other parties in future cases. The 
authority of a precedent depends upon the status of the court giving 
the decision. The principle becomes part of the “common law”. 
Precedent therefore provides a body of judge-made law. 

The common law is still an integral part of the English legal process, 
but increasingly law is derived from domestic legislation in the form 
of Acts of Parliament and from EU legislation. 

Parliament is sovereign - it may make any new law and may also 
amend or appeal any existing law. Parliament comprises two 
chambers - the elected House of Commons and the unelected second 
chamber, the House of Lords (the House of Lords is, however, 
currently subject to reform). Normally the assent of both Houses is 
required to pass an Act of Parliament, although in certain 
circumstances an Act can be passed by the House of Commons alone. 
The courts are bound by Acts of Parliament and have no power to 
disregard them. Where the meaning of a statute is unclear, there are 
established rules of interpretation and construction that the courts 
must apply. 

In addition, as England is a member state of the European Union, it is 
also bound by regulations, directives and decisions of the EU. The 
English courts can refer any questions as to the validity or meaning of 
EU legislation to the Court of Justice of the European Union. 

England does not have a constitutional bill of rights. However, the 
Human Rights Act 1998 incorporates the European Convention on 
Human Rights into English law, and the courts must act in accordance 
with Convention rights. If they consider that a particular statute is 
inconsistent with the ECHR, they can make a declaration of 
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incompatibility. Parliament will usually repeal or amend the 
incompatible legislation. 

Scotland and Northern Ireland have separate and slightly different 
legal systems, and these are not dealt with in this guide. 

2. The Courts 
The County Court 

Most districts in England and Wales contain a County Court. County 
Courts have jurisdiction to determine lower value and less complex 
civil disputes. Any dispute involving less than £25,000 must be dealt 
with by a County Court. Cases with a value greater than £25,000 may 
be dealt with by a County Court provided they are not unduly 
complex. Matters below £10,000 are dealt with by the County Court 
using an informal procedure known as the Small Claims Track. 

The High Court 

The High Court has jurisdiction for civil claims with a value of 
£25,000 and above. It has three divisions: Chancery, Queen’s Bench 
and Family. The Chancery Division deals with matters such as 
probate, partnership disputes and issues relating to land. 

It also contains a number of specialist courts: the Companies Court 
(dealing with company matters including insolvency), and the 
Bankruptcy Court and the Patents Court. The Queen’s Bench Division 
deals with general civil disputes. It also contains a number of 
specialist courts: the Commercial Court (for complex commercial 
cases), the Technology & Construction Court (for highly technical 
matters) and the Administrative Court (which deals with questions of 
public law). Cases in each division are heard by a single judge. 

The Court of Appeal 

The Court of Appeal Civil Division has jurisdiction to hear appeals 
from the County Courts, High Court, Employment Appeal Tribunal 
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and various other tribunals. Cases are usually heard by three senior 
judges (Lord Justices of Appeal). 

The Supreme Court 

The Supreme Court is the court of final appeal. It can hear appeals 
from the Court of Appeal either at the discretion of the Court of 
Appeal or at its own discretion if the case raises an important point of 
principle and practice. Cases are typically heard by five of the 
country’s most senior judges (also known as the Law Lords). The 
Supreme Court was introduced in 2009 as part of a programme of 
constitutional reform and replaced the Judicial Committee of the 
House of Lords, with the aim of enhancing the independence of the 
judiciary from both the legislature and the executive. 

There are also a number of specialist tribunals such as the 
Employment Tribunal and the Employment Appeal Tribunal that deal 
with disputes concerning employees. 

3. The Legal Profession 
The legal profession in England and Wales is divided into solicitors 
and barristers. 

Solicitors have the primary contact with the client, provide legal 
advice, prepare cases for trial, research legal problems, correspond 
with the other party’s solicitors and draft some of the court 
documents. Traditionally, barristers (sometimes referred to as counsel) 
provided advice on unusual issues, drafted the more technical court 
documents and at trial acted as the advocate in presenting the case to 
court. However, the distinction between barristers and solicitors is 
breaking down and many solicitors carry out the functions previously 
undertaken by barristers, such as advising on specialist areas of law 
and undertaking advocacy (see further below). Barristers are sole 
practitioners independent of each other. They are divided into junior 
counsel and senior (or Queen’s) counsel. Queen’s Counsel are 
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appointed from the rank of junior counsel by the Lord Chancellor and 
tend to act in more complex significant cases. 

Historically barristers had sole rights of audience in the higher courts, 
whilst both solicitors and barristers had rights of audience in private 
(chambers) hearings. However, solicitors are now able to obtain 
higher rights of audience to enable them to appear in the higher courts, 
and many of our solicitors have obtained the higher rights 
certification. 

4. Litigation 
Commencing Proceedings 

Civil court proceedings in England and Wales are governed by the 
Civil Procedure Rules (CPR), which came into force in April 1999. 
These apply in both the High Court and County Courts. The claimant 
begins his action by issuing a claim form which contains a brief 
description of the claimant’s claim and is issued by lodging a number 
of copies at court together with a fee. The matter is then listed with a 
case reference and must be served on the defendant within 4 months, 
unless leave for service out of the jurisdiction is given, in which case 
the deadline is 6 months. The claimant must also prepare particulars of 
claim and serve these on the defendant. These are often served with 
the claim form, although they can be delivered later and set out in 
more detail the facts on which the claim is based and the remedy the 
claimant is seeking. Once all the parties have filed an 
acknowledgement of service or, a defence, or the matter has been 
listed for hearing or judgment has been entered, members of the public 
can inspect and obtain copies of the particulars of claim and all 
subsequent statements of case, judgments and orders in the 
proceedings, unless the court orders otherwise (e.g. by ‘sealing’ the 
file). 
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Defence 

If the defendant wishes to contest the claim it generally must file an 
acknowledgement of service within 14 days after service of the 
particulars of claim; this extends the period within which a defence 
must be served to within 28 days of receiving the particulars of claim. 
The defence is the defendant’s opportunity to state its version of the 
events and to comment on any of the facts alleged by the claimant in 
the particulars of claim. If the defendant has its own claim against the 
claimant (a counterclaim) the facts supporting this claim and the 
remedy sought should be set out alongside the defence. 

The process is slightly different for claims in the Commercial Court 
and TCC, where an acknowledgment of service must be filed within 
14 days of service of the claim form, regardless of whether the 
particulars of claim were served with the claim form. 

Default Judgment 

If a defendant fails to acknowledge service or serve a defence or the 
claimant fails to serve a defence to counterclaim within the specified 
time limits, the other party can apply for judgment in default, unless 
there is an outstanding summary judgment or security for costs 
application. 

Summary Judgment 

A defendant can apply to dispose of all or part of a claim without a 
trial, on the basis that the claim has no real prospect of success and 
there is no other compelling reason for a trial. The application can be 
made at any time, but should be made as early as possible to save 
costs (and, if this is done before the defence is filed, the defendant will 
not need to file the defence until after the application is heard). 

Similarly, if it is clear that the defendant does not have a strong 
argument to rebut the claimant’s claim, then it can seek summary 
judgment. 
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A Master or Judge will determine on the basis of written witness 
statements only whether the claimant or defendant should be given 
judgment immediately (on all or some of the issues). It usually takes 
approximately three months to obtain a date for a summary judgment 
hearing. 

Case Management Conference 

Once the defence has been served the court is likely to convene a 
hearing called a case management conference to agree directions for 
the case. This will include a timetable for the remaining procedural 
steps in the case such as disclosure of documents, witness statements, 
expert evidence and setting the trial date. In a simple matter this 
timetable may take approximately six months. The timetable can, 
however, extend to a number of years in a complex matter. 

Security for Costs 

Where the claimant is resident overseas, or a company in financial 
difficulties based either in or outside of the jurisdiction, the defendant 
may, either at the case management conference or in a separate 
application, ask for “security for costs”. The basis of the defendant’s 
request is that the claimant has insufficient assets in England and 
Wales and therefore if it fails in the action and is ordered to pay the 
defendant’s costs it will be difficult for the defendant to enforce the 
order against the claimant. As a result, the court may order the 
claimant to give security. This is done by obtaining a bank guarantee 
or placing on deposit a sum representing the amount the defendant 
believes it will cost it to defend. If the claimant and defendant can 
agree the amount of security there is no need to apply to the court. It is 
not possible to obtain security against a resident of a member state of 
the EU or EFTA, as judgments are deemed to be easily enforceable in 
these states. Security for costs does not extend to an insolvent 
individual in England and Wales. 
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Disclosure of Documents 

Disclosure is an important part of the litigation procedure. The court 
will make a disclosure order based upon the parties’ submissions as to 
what is appropriate in the particular case. Since 1 April 2013, the court 
has a range of options, including no order for disclosure, through to 
the previous system where parties were required to provide the other 
with a list of all the documents they held on which they relied or 
which adversely affected or supported their case, known as ‘standard 
disclosure’. If disclosure is ordered, each party will be able to inspect 
and review copies of the other party’s documents. This might include 
all letters, documents, memoranda, handwritten notes, diagrams, e- 
mails, computer records and voicemails which are relevant to the 
proceedings, even if they are harmful to the case of the party 
producing them or commercially sensitive. 

Parties must discuss disclosure with each other and file and serve a 
disclosure report (with a statement of truth) at least 14 days before the 
first case management conference. The discussions and report should 
identify any issues that may arise regarding searches for and 
preservation of electronic documents and must co-operate as to the 
format in which such documents are to be provided for inspection. In 
considering what hard copy or electronic searches are reasonable, the 
parties must take into account the number of documents involved; the 
nature and complexity of the proceedings; the ease and expense of 
retrieval of any particular document; and the significance of any 
document that is likely to be located by the search. Keyword searches 
may be required where a full review would be unreasonable. The 
exercise needs to be just and at proportionate cost to the amount in 
dispute, the issues and complexity of the case Actions often settle at 
the disclosure stage because disclosure can bring to light information 
which may have an important bearing on the strengths and weaknesses 
of the parties’ positions. In substantial commercial actions, the 
disclosure process can be time-consuming and costly. The only 
documents which do not need to be disclosed are those that are 
“privileged”. Privileged documents are, for example, confidential 
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documents between a lawyer and his client for the purpose of 
obtaining legal advice or reports prepared for the litigation. 

Witnesses 

The parties will be directed to prepare and disclose witness statements 
to the other side within a specified period. Witness statements consist 
of the evidence that each party intends should be given orally at the 
trial by their witnesses. Notwithstanding the fact that the statements 
have been put in writing, the witnesses will still usually need to attend 
at the trial to give evidence in person and to be questioned (cross- 
examined) by the other party’s lawyer. 

If any technical issues are involved in the litigation (e.g. if the dispute 
relates to whether a complex piece of machinery works or deals with 
accountancy issues) each party may also be allowed to rely on 
evidence from one or more expert witnesses. From 1 April 2013, the 
parties are required to name and submit costs estimates in relation to 
expert witnesses. If expert evidence is allowed, each party will be 
required to exchange copies of its experts’ reports before the trial, and 
the court may order that a meeting be arranged between the claimant’s 
and defendant’s experts to discuss any points upon which they 
disagree. The parties also have the right to question each other’s 
experts before trial to clarify their reports. 

In smaller cases the court may order that there is a single joint expert, 
rather than each side appointing its own. Although experts are 
appointed by the parties (rather than the court), their duty is to provide 
independent assistance to the court, and this overrides any obligation 
to the person instructing them. The courts take this requirement for 
expert evidence to be impartial and unbiased extremely seriously and 
expert witnesses are required to comply with the protocol on expert 
evidence. 
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The Trial 

A trial date or window will usually be set at the time of the case 
management conference. In setting the date, the court will take into 
account the availability of the lawyers, witnesses and experts. The 
courts often have a waiting list of cases, and an average commercial 
dispute may take 18-24 months to come to trial. The trial starts with 
the claimant setting out its case, and will involve the claimant’s 
witnesses of fact and of expert evidence confirming the contents of 
their written statements. The defendant’s lawyer is then given the 
opportunity to cross-examine these witnesses, following which he or 
she will present the defendant’s case by calling witnesses of fact and 
expert evidence. The claimant’s lawyer may also cross-examine them. 
Both parties’ lawyers may re-examine their own witnesses to address 
issues that may have arisen in cross examination and will then sum up 
their client’s case. 

The judge is the sole arbiter of fact and law. He adjudicates on the 
evidence put before him and does not make his own independent 
enquiries. As explained above, the judge will consider previous court 
decisions in similar matters and is usually bound to follow these if 
made by higher courts. The judge will either give his judgment 
immediately or, if the matter is complex, will give judgment at a later 
date. 

Trials are usually open to the public, including the press, and may be 
reported in newspapers or television if there is sufficient public 
interest. 

Remedies 

Equitable or legal relief may be sought in any action before a court. 
The High Court has the full range of legal and equitable remedies 
available to it and any of these may be sought by a claimant. 

While equitable remedies such as injunctions or specific performance 
are discretionary, legal remedies such as a claim for damages arising 
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from a breach of contract or a tortious action are available as of right 
following determination of the substantive legal issues. 

Interim Injunctions 

A claimant may apply to the court for an interim injunction to restrain 
the defendant from committing a wrong and to preserve the position 
until the rights of the parties have been finally determined in the 
action. The grant of such an injunction is both temporary and 
discretionary. 

A party has broad rights to apply for an injunction before or after trial. 
In urgent cases the application can be made without notice to the other 
party and even before, but conditional upon, the issue of the claim 
form. The jurisdiction is wide and can be exercised whenever it is 
right or just to do so having regard to settled principles. The most 
important of these are that the applicant must show that there is a 
serious question to be tried (not that he is likely to succeed at trial), 
that he cannot be adequately compensated by damages alone and that 
the “balance of convenience” between the parties lies in favour of 
granting the injunction. 

Freezing Injunctions (also known as freezing orders) 

An interim injunction can be sought to restrain a defendant from 
removing assets from the jurisdiction or dissipating them pending 
trial. This is known as a freezing order. Strong evidence is required 
before a court will be prepared to make such an order, as its affect on 
a defendant can be severe. The court will need to be satisfied that 
there is a good arguable case; that the defendant has assets within 
England and Wales; and that there is a real risk of their dissipation in 
the absence of an order being made. The applicant is obliged to make 
“full and frank disclosure” of all material facts and to give an 
undertaking in damages to the defendant and an undertaking to third 
parties, such as banks, to pay any expenses reasonably incurred as a 
result of the injunction. This will usually have to be secured by 
providing cash or a bank guarantee. If the defendant also (or only) has 
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assets outside the jurisdiction of England and Wales, the court may 
grant a freezing injunction, pending trial, over his assets wherever 
they are situated, this is known as a “worldwide freezing order”. 
Where a worldwide injunction has been granted, it will not be a 
contempt of court for a third party who is outside England and Wales 
to assist in a breach of the order. The order will expressly state this. It 
is only the defendant and any third party subject to the jurisdiction of 
the English court who can be brought to book for assisting in any 
wrongful disposition. 

Search Orders 

The court can also make an order preventing a defendant from 
destroying evidence in his possession before trial. Such an order will 
direct the defendant to permit the claimant into his premises to search 
for goods or documents belonging to the claimant or which are 
relevant to the claimant’s claim and to remove, inspect or make copies 
of relevant materials. This type of order is most commonly used in 
actions concerning infringement of intellectual property rights. This is 
a civil rather than a criminal procedure, and so entry can not be 
forced; it is not equivalent to a search warrant. A defendant that fails 
to comply with a search order can be fined or have its assets 
sequestrated, and any individual responsible for the company’s 
contempt could face a prison sentence. A supervising solicitor, 
experienced in the operation of search orders and independent of the 
claimant, must be appointed. The supervising solicitor will serve the 
order on the defendant (unless otherwise ordered by the court). It is 
for the supervising solicitor to explain the terms and effects of the 
order to the respondent in everyday language. He must advise the 
defendant of his or her right to legal advice and to apply to vary or 
discharge the order and that he or she may be entitled to legal 
professional privilege and the privilege against self-incrimination. The 
supervising solicitor will supervise the search and make a list of all 
items removed. 

It is also possible to obtain a search order against a non-party (known 
as a Norwich Pharmacal order) provided they have been mixed up in 
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the wrong doing, whether innocently or not; and are likely to have 
relevant documents. The applicant will be required to give a cross 
undertaking in damages, as well as other undertakings to the court. 

Other Interim Remedies 

Other interim orders are available, such as orders for the detention or 
preservation of the subject matter of the action, inspection of relevant 
property, and the sale of perishable property. 

Recovering Legal Costs 

Recovery of legal costs is at the discretion of the court. As a general 
rule, a successful party will be entitled to recover its proportionate 
costs, usually a significant proportion of the fees and expenses (e.g. 
expert’s fees) it has incurred in the litigation from the other party. If 
the claimant loses, it is liable for its costs and the defendant’s costs, 
each of which may be substantial. If the defendant loses it will have to 
pay both the two sets of costs and the amount the claimant is awarded 
by way of judgment. Often the parties will agree what costs the losing 
party should pay to the winner, but if they cannot, an application can 
be made for the court to assess the amount (known as “detailed 
assessment”). The court permits the recovery of all reasonable costs 
incurred – in practice this is never 100% of the actual costs expended, 
but is usually a significant proportion of them (on average 
approximately 75%). The successful party will therefore be liable to 
pay the shortfall to its lawyers. 

All parties must consider very carefully the cost of litigation before 
commencing an action. Claimants should be aware that a defendant, 
even if it has the means to satisfy a judgment, may not have sufficient 
funds to pay a large costs order. This is particularly the case with 
small companies or individuals. Further, if the opponent is legally 
aided the successful party may not be able to recover any costs. In 
practice commercial entities will usually only deal with a legally aided 
claimant because a defendant in receipt of legal aid will usually not be 
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worth bringing suit against in the first place. Companies cannot obtain 
legal aid. 

Under the CPR the courts are also encouraged to use a wide range of 
costs orders to encourage settlement and penalize non-cooperation. 
These can include reimbursement of costs incurred before the 
proceedings began or for individual steps in the proceedings. 
Conditional Fee Agreements (CFAs) are available in almost all civil 
proceedings. CFAs provide that a solicitor will act for a reduced (or 
even no) fee during the course of litigation, but will charge an uplift 
on his normal rates if the claim is successful. For CFAs dated 31 
March 2013 or earlier, the court may order that a winning party can 
recover any success fee and insurance premium relating to an After 
The Event policy (ATE) from the losing party, provided the court 
considers it reasonable. For CFAs and ATE premiums dated on or 
after 1 April 2013, these premiums will not be recoverable from the 
opposing party. 

From 1 April solicitors may also enter into contingency fees, know as 
Damages Based Agreement (DBAs), with their clients. DBAs allow 
for the legal fees to be paid from the damages recovered, subject to a 
cap of 50% in commercial cases. 

Professional third party funders may also agree to fund the legal costs 
and disbursements, subject to a percentage recovery of any damages. 

Appeals 

The CPR restrict a litigant’s right to appeal. Permission to appeal is 
required at all levels. This can be obtained either from the lower court 
itself or, if that is refused, from the appellate court. The court will only 
give permission where the court considers the appeal would have a 
real prospect of success or there is some other compelling reason why 
the appeal should be heard. The appeal is a mere review of the 
decision of the lower court unless the court feels it is in the interests of 
justice to hold a rehearing. Therefore, unless ordered otherwise, the 
court will not hear oral evidence or evidence not before a lower court. 
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A second appeal to the Court of Appeal and all appeals to the 
Supreme Court will only be allowed if the appeal raises an important 
point of principle or practice or there is some other compelling reason 
for it to be heard. 

Enforcement of Judgments 

If the claimant obtains a judgment he will demand payment of the 
amount ordered by the court from the defendant. If the defendant 
refuses to pay, the claimant can seek to enforce the judgment in the 
following ways: 

Third party debt orders. These allow the claimant to obtain an order 
from the court directing anyone who owes money to the defendant to 
pay it to the claimant instead in satisfaction of the judgment. The most 
usual use of this order is to obtain money from the defendant’s bank 
account. 

A charging order. This allows the claimant to obtain a charge or 
mortgage over the defendant’s fixed assets and in particular over any 
property owned by the defendant. It will prevent the defendant from 
selling the property charged, and if necessary the claimant can apply 
to the court for the property to be sold and the amount awarded in its 
judgment to be paid out of the proceeds. 

A writ of execution. This allows the claimant to apply to the court for 
the defendant’s goods to be seized and sold by bailiffs and the amount 
awarded in the judgment to be paid out of the proceeds of sale. 

Orders to obtain information from a judgment debtor (or in instances 
concerning a company, one of its officers). This permits the debtor to 
be cross-examined on oath about debts owing to him and what other 
property or means he has of satisfying the judgment. 

He can also be required to produce relevant books or other documents. 

Presentation of a petition to wind up a company defendant or to 
declare bankruptcy for an individual defendant. If the defendant fails 
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to pay the judgment, then the claimant can apply for a company 
defendant to be liquidated or for an individual to file for bankruptcy. 
The claimant thus becomes a general creditor in the liquidation or 
bankruptcy. 

Attachment of earnings. If the judgment debtor is an employee the 
court can compel his employer to deduct an amount from his salary 
and pay it to the judgment creditor. 

Recognition and Enforcement of Foreign Judgments 

When considering the procedure for enforcing the judgment of a 
foreign country’s court in England, there are three categories of 
foreign judgment which need to be distinguished: 

(a) judgments from countries which are bound by the Brussels 
Regulation or which are signatories to the Lugano Convention 
1988. Essentially these are judgments from the EU and EFTA 
member states; 

(b) judgments from countries with which the UK has bilateral 
conventions. These are given effect in the UK by the 
Administration of Justice Act 1920, which essentially covers 
judgments from countries within the Commonwealth, and the 
Foreign Judgments (Reciprocal Enforcement) Act 1933, 
which covers judgments from Australia, Canada and Guernsey 
amongst others; and 

(c) judgments from countries with which the UK has no such 
convention, which include some of the major trading nations, 
e.g., the United States, Japan and the CIS countries. 

In the case of every category of foreign judgment the judgment is not 
enforceable directly in England. Its acceptance by the English court 
will depend on certain conditions being satisfied. Judgments in the 
first and second categories are, however, quicker and easier to enforce 
than those in the third category. 
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Under the Brussels Regulation and the Lugano Convention, 
enforcement is almost automatic, and there is no question of 
reassessing the merits of the case, other than in very limited 
circumstances such as public policy reasons or failure to serve the 
defendant with the proceedings. Registering the judgment is a purely 
administrative matter and is quick and simple. Once the judgment has 
been registered, it can be enforced as if it were a judgment of the 
English court. The procedure involves producing a certified copy of 
the judgment, an English translation and evidence that it is 
enforceable under the law of the foreign court. The European 
Enforcement Order (EEO) procedure allows enforcement of 
uncontested judgments of the courts of EU member states. 

Under the 1920 and 1933 Acts, there are slightly more defences to 
enforcement. A judgment which is to be enforced must be final, for a 
specific sum of money, not in respect of taxes or fines, not obtained 
by fraud or in breach of a jurisdiction or arbitration agreement. Most 
importantly, the court giving judgment must have had jurisdiction 
under the rules set out in the Acts. Broadly this means that the 
defendant must have been resident in the country where the court is 
located, had its principal place of business there, agreed to submit to 
the court’s jurisdiction or voluntarily appeared in the proceedings. The 
registration process is purely administrative and is quick and simple. 

Where there is no reciprocal enforcement treaty with the foreign 
country, enforcement is governed by the common law rules. The 
foreign court must have acted with jurisdiction to render the judgment, 
and this will be judged by English rules of conflicts of laws. The 
defendant must have carried on business or been ordinarily resident 
within the jurisdiction of the foreign court, or have voluntarily 
appeared in the proceedings or otherwise submitted or agreed to 
submit to that jurisdiction. The defendant must have been duly served 
with the process of the foreign court, and the judgment must not have 
been obtained by fraud or on a cause of action contrary to English 
public policy. The judgment must also be final and conclusive. The 
claimant will have to issue new proceedings in England to enforce the 
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judgment, although it should be possible to obtain summary judgment 
at an early stage. Enforcing such a judgment will take at least three 
months from commencement of the action. 

Arbitration Law 

London has always been a major international arbitration centre. 
However, prior to 1996 there were a number of shortcomings of 
English arbitration law. Particular difficulties were the necessity to 
refer to three different Arbitration Acts and to a large body of case law 
showing how the statutory provisions were applied. The courts also 
had the right to interfere in the arbitration process and it was easy to 
appeal arbitration awards to the High Court and beyond, thus causing 
all the extra delay and expense which the parties had hoped to avoid 
by inserting an arbitration clause. 

Accordingly, in an attempt to rectify these difficulties and to codify 
the law, the Arbitration Act 1996 was brought into force. All domestic 
or international arbitrations commenced on or after 31 January 1997 
which have their seat in England and Wales are governed by the Act. 
The Act was intended to resolve and improve arbitration law and was 
modeled in part on the UNCITRAL model law. Most practitioners 
consider the Act to be an excellent piece of legislation. It aims to 
respect party autonomy and minimize intervention by the court whilst 
preserving the power of the court to assist in arbitrations where 
necessary. 

Role of the Courts in Arbitration 

The 1996 Act lays down procedures which apply if parties do not 
agree different procedures. The Act classifies each section as 
mandatory or non-mandatory. The parties cannot contract out of 
mandatory sections but can contract out of non-mandatory sections. 
Mandatory provisions cover such issues as the award and its effect 
and appeals to the court on matters such as jurisdiction. Non-
mandatory provisions cover issues such as the procedure for 
appointing an arbitrator, procedural and evidential matters, the power 
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to order security for costs and other provisional relief. The Act 
provides that the courts will enforce arbitration agreements and will 
compel parties to arbitrate where the parties have agreed to do so. Any 
court proceedings will be stayed to allow the arbitration to take place. 
The only grounds for refusing to stay court proceedings are in 
instances where the court is satisfied that the arbitration agreement is 
null and void, inoperable or incapable of being performed. A stay is 
possible even if the right to refer a matter to arbitration has not yet 
arisen (e.g. if the possibilities of ADR must first be exhausted). 

The courts have power to order security for costs (unless the parties 
agree otherwise), although no criteria for the exercise of this power 
are given in the Act. 

The court also has power (unless the parties have agreed otherwise) to 
take evidence from witnesses, to preserve evidence and to grant 
interim injunctions such as freezing injunctions and search orders. 
However, except in cases of urgency the court will only act on a 
party’s application if either the other party or the arbitrator gives its 
consent and if the arbitrators either do not have the same power or are 
unable to exercise it effectively. 

Institutional and Ad Hoc Arbitration 

The London Court of International Arbitration (LCIA) is an 
arbitration institution with genuine international scope and experience 
and a long established worldwide reputation. It is based in London, its 
administration is extremely efficient and its rules are modern and 
effective. 

There are numerous other arbitral institutions based in England, 
although many of these deal with predominantly domestic disputes or 
highly specialized areas of practice. 

There are no prohibitions on parties making use of any international 
arbitration institution if they so wish. Arbitrations conducted under the 
auspices of institutions such as the ICC regularly take place in 
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England. There are no prohibitions on ad hoc arbitrations being 
conducted in England. 

Enforcement of Arbitration Awards 

An English arbitration award may, on application to the court, be 
enforced in the same manner as a judgment of the court. The methods 
of enforcement listed above are therefore all available. 

England is also a party to the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards 1958 (the 
Convention), which provides for mutual recognition and enforcement 
of arbitral awards in countries which are parties to the Convention. 
Pursuant to the Convention, arbitral awards of foreign countries that 
are parties to the Convention are enforceable in England, with leave of 
the court, in the same manner as a judgment or order of the English 
court. 

Power to Appeal and/or Set Aside Award 

An arbitral award is final and binding on the parties and can only be 
set aside by the court in very limited circumstances. The grounds on 
which an award may be set aside or varied are as follows: 

Substantive jurisdiction. This is where a party alleges that the 
arbitrators did not have jurisdiction to make the award (e.g. there was 
no arbitration agreement). 

Serious irregularity. This includes such matters as the award being 
obtained by fraud or contrary to public policy or the arbitrators 
exceeding their powers. 

Appeal on point of law. A party can only appeal on a point of law with 
either the agreement of the other parties or the permission of the court, 
and the court will only give permission if it is satisfied either that the 
arbitrators’ decision is obviously wrong or that the point is one of 
general public importance where the arbitrators’ decision is at least 
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open to serious doubt. Generally, the courts are extremely reluctant to 
interfere with the arbitral process. 

5. Alternative Dispute Resolution 
Many companies prefer to avoid litigation and arbitration if they can. 
Businesses face long periods of uncertainty before their disputes are 
resolved, and the cost of litigating or arbitrating may be greater than 
any amount eventually recovered. The adversarial nature of the 
process also means that it can be difficult to salvage any kind of 
business relationship even after the dispute has been resolved. Court 
disputes are also public, making it difficult for commercial 
confidentiality to be maintained. Businesses are therefore becoming 
increasingly aware of the benefits of alternative dispute resolution 
(ADR). ADR is used to describe all ways of resolving a dispute apart 
from traditional court or arbitration proceedings. Although there are a 
number of ADR techniques, the most commonly used is mediation. 
The CPR have placed ADR at the forefront of the civil justice system. 
Judges now have power to stay legal proceedings to allow the parties 
to attempt to resolve the dispute by using ADR techniques. Parties can 
also be penalized in costs if they unreasonably refuse to embark upon 
an ADR procedure. The courts have shown themselves to be 
extremely sympathetic to ADR (in particular mediation) and the 
concept is actively promoted by the court. 

Mediation is a structured negotiation managed by a neutral third party 
(a mediator) who facilitates the parties’ negotiations and encourages 
them to reach an agreed settlement. The mediator will help the parties 
examine the issues in dispute to assess possible outcomes and to 
consider different settlement options. 

The mediator will often be a lawyer or other professional who has 
undertaken specific mediation training. The mediation normally 
begins with a meeting of all parties and the mediator. Often the parties 
in a mediation will be represented by lawyers who submit their 
client’s position and are involved in settlement discussions. There is 
however no necessity for lawyers to be involved. 
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A mediation can be arranged as soon as a commercial dispute arises. It 
can also take place during the litigation or arbitration process either at 
he instigation of the parties or the court. 

A mediation is conducted in private and on a without-prejudice basis. 
It is relatively inexpensive and can be arranged quickly. The parties 
share the costs of the mediator in preparing for and attending the 
mediation and the venue in which the mediation is held. 

The mediator is not a judge, and no decision is imposed upon the 
parties; the mediation itself is non-binding, but if the parties reach 
agreement, it should be documented in a settlement agreement, which 
will be legally binding in the usual way. 

There are a number of organizations providing ADR services in 
England of which the leading provider is the Centre for Effective 
Dispute Resolution (CEDR) based in London. CEDR provides a full 
range of ADR services and also delivers one of the most highly valued 
mediator training courses. 
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