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1. National Constitution 
• The Brazilian Federal Constitution establishes that every 

citizen has the right to seek legal recourse. 

• The Federal Constitution also establishes the principle of the 
right to defense and due process in all legal and administrative 
suits, in addition to the normal principles that guide the 
judicial process in the main legislation. 

• The Federal Constitution expressly provides for class action to 
protect collective rights. 

• Important changes have been introduced into the Federal 
Constitution by the amendment n. 45/04. As regards the 
dispute resolution proceedings, among other changes, it is 
relevant to mention the possibility of application of Federal 
Supreme Court case law as precedents to bind decisions held 
by all bodies of the Judicial Power. This change will be better 
explained below. 

2. International Treaties: Their Constitutional 
Hierarchy 

• Except for human rights treaties, there is no constitutional rule 
that regulates the question of hierarchy between international 
treaties and internal laws. The Federal Supreme Court, the 
main Brazilian judicial body, for quite some time has held the 
understanding that international treaties hold the same 
hierarchical level as ordinary laws; however, in the event of a 
conflict, whichever came into force most recently will prevail, 
independent of any international responsibility that the 
country could come to have. 

• This implies that in addition to verifying if Brazil is a 
signatory and has ratified a certain treaty, it also must be 
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determined if there is a later internal law that contradicts the 
treaty. 

• In the event of a conflict between a treaty and the Constitution 
or Supplementary Law, the last two should prevail, even if the 
treaty was ratified more recently. The predominance of the 
Constitution is based on the fact that it is hierarchically 
superior, and the prevalence of the Supplementary Law is 
based on the fact that it deals with matters reserved for this 
type of law, the approval quorum for which is greater than that 
of ordinary law. 

Some of the main treaties ratified in Brazil in relation to the resolution 
of international disputes are: 

• The Bustamante Code, which came into force through Decree 
No. 18,871 of August 13, 1929; 

• Inter-American Convention on International Commercial 
Arbitration (Panama, 1975), which became effective through 
Decree No. 1,902 of May 9, 1996; 

• Inter-American Convention on the Extraterritorial Validity of 
Foreign Judgments and Arbitral Awards (Montevideo, 1979), 
which became effective through Decree No. 2,411 of February 
12, 1997; 

• Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (New York Convention, 1958), which 
became effective through Decree No. 4,311 of July 23, 2002; 

• Inter-American Convention on Rogatory Letters (Panama, 
ratified on November 27, 1995), which became effective 
through Decree No. 1,899 of May 10, 1999; 

• Inter-American Convention on General Rules of Private 
International Law (Montevideo, ratified on November 27, 
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1995), which became effective through Decree No. 1,979 of 
August 9, 1996; 

• Additional Protocol to the Inter-American Convention on 
Rogatory Letters (ratified on November 27, 1995), which 
became effective through Decree No. 2,022 of October 7, 
1996; 

• In addition to the Mercosur Treaties relating to the resolution 
of litigation between the Contracting States (Brasilia Protocol 
and Olivos Protocol) which became effective through Decrees 
Nos. 922 of September 10, 1993 and 4,982 from February 9, 
2004, Brazil is a signatory to the Buenos Aires Accord on 
International Commercial Arbitration which refers to the 
resolution of controversies between private parties, which 
became effective through Decree No. 4,719 of June 4, 2003; 

• Cooperation and Jurisdictional Assistance Protocol on Civil, 
Commercial, Labor and Administrative Matters, called the Las 
Leñas Protocol, which came into force through Decree No. 
2,067 of November 12, 1996. 

Additionally, Brazil has signed and ratified some bilateral treaties on 
resolution of international disputes, to wit: 

• Cooperation convention on Civil Matters between Brazil and 
Spain, which came into force through Decree No. 166 of July 
3, 1991; 

• Cooperation protocol on Civil Matters between Brazil and 
France, which came into force through Decree No. 3,598 of 
September 12, 2000; 

• Judiciary Cooperation and Recognition and Enforcement of 
Awards Treaty on Civil Matters between Brazil and Italy, 
which came into force through Decree No. 1,476 of May 2, 
1995; 
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• Judiciary Cooperation Protocol on Civil, Commercial, Labor 
and Administrative Matters between Brazil and Argentine, 
which came into force through Decree No. 1,560 of July 18, 
1995. 

• Judiciary Cooperation Protocol on Civil, Commercial, Labor 
and Administrative Matters between Brazil and Uruguay, 
which came into force through Decree No. 1,850 of April 10, 
1996. 

3. Choice of Law to Govern Contractual 
Obligations 

• The Introductory Law to the Brazilian Civil Code (LICC), in 
the first part of Article 9 sets forth: “In order to qualify and 
govern obligations, the law of the country where they are 
constituted will apply. (...) Second paragraph: “The obligation 
resulting from an agreement is considered to be constituted in 
the place of residence of the proponent. 

• The first part of Article 9 results from an alteration made in 
1942, when the expression “save a stipulation to the contrary” 
was eliminated, which expressly established the parties right 
to choose the applicable law. Since 1942, the article no longer 
established anything in that respect. 

• The majority of the commentators believe that contracting 
parties in Brazil no longer have free will to choose the law 
applicable to the agreement and, therefore, the law should 
result from what is set forth in the LICC. That interpretation is 
of fundamental importance at the time agreements are being 
worded, especially if the judicial jurisdiction is chosen. 
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4. Settlement of Disputes in National Civil and 
Commercial Courts 

• The procedures of civil and commercial nature before the 
Brazilian Courts are prescribed in the Code of Civil 
Proceedings, which currently has 1,220 articles and it is 
applicable in the entire Brazilian territory, besides several 
sparse legislation such as The Law of Public Civil Action, 
Expropriation, Real Estate Rental, etc. 

• As a result of the judiciary structure, the Brazilian attorneys 
for Baker McKenzie are authorized to practice law throughout 
all of Brazil. 

• The issues of civil, commercial and related nature are mainly 
decided by the State Judicial System, which is comprised of 
two levels: the first instance level is composed by singular 
judges and the second instance level where the courts take 
place. Their decisions can be review by the Federal Superior 
Courts when there has been an infraction of the federal law or 
violation of the Federal Constitution. 

• The Federal Justice Court has jurisdiction to process and 
judge lawsuits involving interests of the Union and other 
issues expressly prescribed by the Federal Constitution, most 
of which do not relate to civil or commercial matters but fiscal 
issues related to public and administrative laws. 

• The Brazilian judicial procedure is mainly conducted in 
written form and the production of evidence is made before 
the singular judge, except in rare exception cases. As a general 
rule, in the ordinary procedure the plaintiff and the defendant 
shall make the allegations of all facts and arguments, and 
present all documented evidence in the initial petition and 
reply, respectively. 



 
 
 
 

6 | Baker McKenzie 

• After the pleading phase, the parties enter the phase of 
evidence production where other types of evidence can be 
solicited (expert examination, inspection, bearing of witnesses 
and legal representatives, etc.). In the Brazilian legal 
procedure there is no Discovery phase such as that in the 
North American legal procedure. 

• Upon conclusion of the production of evidence, the parties 
present their considerations about the produced evidence for 
the judgment of the case. The Brazilian Law allows the filing 
of appeals to all interlocutory decisions throughout the 
proceedings. Law No. 11,187/05 became effective since 
January 17, 2006, decreasing the possibility of an 
interlocutory appeal to be immediately admitted by the Court, 
leaving its analysis to the moment of judgment of the appeal, 
which is the adequate appeal against a final decision of the 
proceeding in the first instance level. 

• During the trial proceeding, the votes of three judges are 
usually computed, even if that Court is comprised of a greater 
number of judges. Each judging party will issue his/her vote 
individually first on the admissibility of the appeal and only 
upon such admission they will move on to the phase of voting 
in regards to the merit of the case. 

• After judgment by the Court, the appealing party can still file 
an appeal before the Superior Court of Justice in the event the 
decision violates a prescription of federal law or before the 
Federal Supreme Court in the event the decision violates 
prescription of the Federal Constitution. In this regard, Law 
No. 11,672/08, which became effective since May 8, 2008 
introduces the possibility to the Superior Court of Justice of 
denying continuation to reiterated appeals based on similar 
appeals’ judgement. This was also a measure to make the 
judicial proceedings more effective. 
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• Upon completion of the pre-judgment phase, where a 
declaratory, constitutive, condemnatory or ruling judgment is 
expected, the execution phase starts with the search of assets 
that satisfy the creditor. 

• The legal community in a sense is used to a relative stability 
of the legal institutes. In Brazil, it is common knowledge that 
the judicial system is slow and that there is a crisis in the 
process of execution that is mainly attributed to the intricate 
and complex current civil procedural system, which prescribes 
a series of measures and appeals that end up delaying the 
delivery of the jurisdictional provisions, not to mention the 
large number of lawsuits currently being processed and that 
create a backlog in the judicial system. 

• This way, the focus of the jurists and the new legislation is the 
creation of mechanisms that speed up the delivery of the 
jurisdictional provision and that allow for the effective 
satisfaction of the creditors. 

• To accomplish such desideratum, besides the relative 
alteration to the interlocutory appeal and to the appeal to the 
Superior Court of Justice, which we refer to above, other 
innovative measures were introduced in the Brazilian civil 
procedural law in the last few years. Among the main 
novelties, there are: 

o the alterations prescribed by Law No. 11,232/05 and 
Law No. 11,382/06 in the Proceeding of Execution, 
which allowed it to be faster; 

o the introduction by Law No. 11.417/06 of the concept 
of judicial precedents with binding effect based on 
reiterated decisions reached by the Federal Supreme 
Court, what is deemed to avoid conflicting decisions 
about the same matter, and to reduce the number of 
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lawsuits filed in disagreement with the referred 
precedents; 

o and, also, the computerization of judicial proceedings 
created by Law No. 11,419/06. 

5. Arbitration 
• Arbitration is currently valid in Brazil as a result of the 

enactment of Law No. 9,307/96, which was based on the 
UNCITRAL Model Law, as well as the ratification of 
important international treaties (such as those of the Panama 
and New York Conventions). 

• After four years of discussion on the constitutionality of some 
articles of the Law, the Federal Supreme Court voted in favor 
of the law (SEC 5,206) in the year 2001. 

• Various Mediation and Arbitration Centers have been created, 
among which the Brazilian-Canadian Arbitration Chamber, 
the Sao Paulo Mediation and Arbitration Chamber, affiliated 
to the Confederation of Industries of the State of Sao Paulo 
(CIESP) and the AMCHAM Arbitral Center are worth 
mentioning. 

• Some of the Dispute Resolution Group’s attorneys from 
Baker & McKenzie - Brazil are associated with “CBAR”, the 
Brazilian Arbitration Committee, one of the main institutions 
that analyzes the subjects evolution in Brazil, in addition to 
being affiliated to other renowned institutions on the subject. 

• Brazilian legislation offers traditional regulations on the 
subject, since it was based on the UNCITRAL Model Law. 
Some points deserve to be highlighted. 

• In the event of an incomplete arbitration clause where it is not 
possible for a party to constitute the Arbitral Tribunal and 
institute the arbitration, the question shall be submitted to the 
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judicial system in order to obtain an arbitration agreement 
(more formal than an arbitration clause) for the beginning of 
the arbitration, which will greatly delay the final solution on 
the matter. 

• Brazilian law makes no distinction between national or 
international arbitration. It makes a distinction between 
internal or foreign arbitration, depending on the location 
chosen for the place of arbitration. If in Brazil, it is considered 
to be an internal arbitration and the award will not have to be 
confirmed by the Superior Court of Justice - STJ, if outside of 
Brazil, it will have to be confirmed. 

• The Arbitration Law permits the parties to choose the 
applicable law, including equity, principles of the law and lex 
mercatoria (international trade rules), provided that they do 
not violate good customs and public order. It is important to 
highlight that the free will of the contracting parties to choose 
the applicable law is only permitted in arbitration proceedings. 
If the merits of the dispute end up in a Court of Justice, Article 
9 of the Introductory Law to the Civil Code will necessarily 
apply (as previously mentioned, the majority interpretation of 
which does not there allow the autonomy of will). 

• The Law attempts to introduce the principle of supremacy of 
the treaties in Article 34, which concerns the recognition and 
execution of foreign awards. 

• It is worth mentioning that Brazilian case law has contributed 
with the development of arbitration in Brazil. One good 
example is the recent definition by the Superior Court of 
Justice of the arbitrability of disputes that may involve public-
private companies. 
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6. Enforcement/Execution of Foreign 
Judgments or Arbitration Awards 

• Judgments handed down abroad will only be executed in 
Brazil after being confirmed before the Superior Court of 
Justice, which may deny the confirmation if the question is 
exclusively under Brazilian authority, or if public policy or the 
right to defense or due process (such as failure to serve notice) 
have been violated. 

• Prior to the promulgation of the Arbitration Law in 1996, 
arbitral awards had to be confirmed at the location where they 
were issued prior to being sent to the Federal Supreme Court 
in Brazil in order to be able to be executed internally. 

• The double confirmation (double exaquatur) is no longer 
necessary and arbitral awards issued outside of Brazil only 
need to be submitted to the STJ - Superior Court of Justice. 

• Article 34 sets forth that arbitral awards will be acknowledged 
and executed in Brazil according to international treaties with 
efficacy in the internal legal system, or according to the law if 
there is not treaty. 

• The reasons to set aside are the ones of the New York 
Convention, the terms of which have been incorporated into 
Brazilian law. 

7. Product Liability and Class Actions 
• Class actions (public civil action) and the concept of 

protection of collective interests were introduced into the 
Brazilian laws by Federal Law No. 7,347 of 1985. 

• However, the importance and the effective application of such 
actions vis-a-vis product liability only became a reality after 
the enactment of Federal Law No. 8,078 in 1990, the so-called 
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Brazilian Consumer Protection Code, to which Professor 
Kazuo Watanabe, member of Baker McKenzie, contributed. 

• The Consumer Protection Code is considered one of the most 
modern laws providing for the aforesaid matter, and arises 
from the Federal Constitution enacted in 1988. It is deemed a 
product liability benchmark in Brazil. 

• In relation to the foregoing matter, the Consumer Protection 
Code provides for: 

o Diffuse interests or rights, i.e., trans-individual 
interests or rights, of an indivisible nature, in which 
the holders are undetermined persons bound by factual 
circumstances; 

o Collective interests or rights, i.e. trans-individual 
interests or rights, of an indivisible nature, of which 
the holder is a group, category or class of persons 
bound to each other or to the adverse party by a 
grounded legal relationship; 

o Homogeneous individual interests or rights, i.e. 
interests and rights of common origin. 

o The Public District Attorney’s Office, among others, 
is entitled to protect collective rights. Its participation 
in class actions has increased considerably. 

• On the other hand, the Consumer Protection Code expressly 
provides for the joint liability of suppliers and traders for 
product defects, and sets forth the protection of the 
consumer’s right to exercise: liability regardless of 
negligence, facilitation of defense with the inversion of the 
burden of proof in a economic unequal relationship to protect 
the consumers, regulation of abusive clauses, etc. 



 
 
 
 

12 | Baker McKenzie 

8. Insolvency 
• Brazil has considerably changed its bankruptcy and 

reorganization system upon the enactment of Law No. 
11,101/2005, which became effective as of June 2005. 

• The new law provides for the judicial and extrajudicial 
recovery and the bankruptcy of business persons and business 
companies, including simple companies, thus extinguishing 
the reorganization (concordata) proceedings. The new law is 
not applicable to government-owned companies, private and 
public joint-stock companies, public or private financial 
institutions, credit unions, consortiums, complementary 
pension fund entities, companies engaged in health insurance 
businesses, insurance companies, capitalization companies 
and other entities lawfully held equivalent to the previous 
companies, which are regulated by specific laws. 

• The major change in the new law refers to the continuation of 
the businesses of a company facing financial difficulties, with 
the maintenance of its business activities, provided that the 
recovery requirements are verified. The law encourages 
negotiation between debtor and creditors for the purpose of 
restructuring the company’s business. 

• The general principle that guides the law refers to the balance 
between the purposes of debtor and group of creditors in order 
to maintain the company’s activities. Whenever the 
continuation of the business is not possible, the company’s 
bankruptcy will be adjudicated with the discontinuance of its 
business activities, but in this case the new law will seek a fast 
and efficient method for the company’s liquidation and 
disposal of assets, thus expediting payment to creditors. 

• The law provides for two recovery systems, namely: judicial 
and extrajudicial. 



Dispute Resolution Around the World | Brazil 
 
 
 

Baker McKenzie | 13 

• The extrajudicial recovery is not as severe as the judicial 
proceedings, despite the fact that it is possible to have the 
support of the Judiciary Branch. In addition, negotiations 
between creditors and debtors are more likely to be conducted 
in the extrajudicial recovery. 

• The judicial recovery, in turn, is provided for complex 
situations, inasmuch as it involves more control from the 
Judiciary Branch and respective creditors, which inspect the 
activities carried out by debtor through the Creditors 
Committee and, at a General Creditors Meeting, have the 
authority to approve the recovery plan presented by debtor. 

• As in the judicial recovery, creditors actively participate in the 
bankruptcy proceedings through the General Creditors 
Meeting and Creditors Committee. 

• In summary, the rules providing for the recovery and 
bankruptcy of business persons and business companies 
encourage the maintenance of viable businesses, with a closer 
and more active participation from creditors, which are 
interested in the sustainable development of debtors. 

• After two years of the enactment of this Law, studies have 
demonstrated that the number of bankruptcy requests have 
significantly decreased. 

9. White Collar Crime 
• In Brazil, the current Criminal Code is in force since 1941 and 

regulates the principles of Brazilian Criminal Law, 
criminalizing certain conducts that may involve directors, 
agents and employees of companies established in Brazil. 
These crimes include offenses committed against the 
Administration in general, such as corruption, smuggling and 
diversion, disobedience, abusive use of public position, among 
others. 
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• In addition to the Criminal Code Brazil has broad special 
regulations and criminalizes conducts that are not addressed in 
the Criminal Code. The main statutes that apply to corporate 
criminal law are: the Crimes Against the National Financial 
System Act (enacted through Law No. 7,492/1996), which 
provides on currency evasion, foreign remittances, exchange 
agreements, among others; Crimes Against the Tax, Economic 
and Consumer Relations Systems Act (Law No. 8,137/1990), 
which criminalizes, for example, tax evasion and cartel 
formation; Crimes Against Industrial Property Act (Law No. 
9,279/1996), which provides on crimes against trademarks, 
patents and unfair competition; Crimes Against the 
Environment Act (Law No. 9,605/98), which provides on the 
crime of pollution, crimes against the fauna, flora, among 
others; and the Money Laundering Crimes Act (Law No. 
9,6313/98), as exemplified below: 

o The Crimes Against the Tax System Act (Law No. 
8,137/90) establishes, for example, that the company’s 
legal representative or administrator would be held 
criminally liable for tax evasion and crimes against 
the economic order if they deceive tax authorities, 
neglect to provide information or provide false 
information to tax authorities, provide incorrect or 
untrue data, or neglect operations of any kind in a 
document or book required under tax laws. 

o The Crimes Against the Environment Act (Law 
9,605/98) establishes that the administrator, director, 
member of board or technical advisory body, auditor, 
representative or designee of a company may be held 
accountable for an environmental crime in the event 
he/she is aware of the criminal conduct of a third party 
against the environment and fails to prevent the 
consummation thereof when he/she could have acted 
to prevent it. 
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• The Brazilian Criminal Code does not specifically establish 
the criminal responsibility of the administrators in a specific 
chapter, but it characterizes some conducts, such as, e.g. the 
administrator that makes false statements on the company’s 
financial status or deliberately omits information concerning 
the company’s data or that unduly distributes a profit or 
dividend. The criminal liability of the administrator is also 
addressed in the Crimes Against the Public Economy Act 
(Law No. 1,521/51) and in the Crimes Against Industrial 
Property Act (Law No. 9,279/96). 

• Brazil is a signatory nation of several International Treaties on 
criminal law, such as the Convention on the Combat of 
Corruption of Foreign Governmental Officials in International 
Commercial Transactions, concluded in Paris, December 17, 
1997, enacted through Decree No. 3,678 of November 30, 
2000; the United Nations Anti-Corruption Convention (2003); 
the United Nations Convention Against Transnational 
Organized Crime (Decree No. 5.015 of March 12, 2004); the 
Inter-American Convention on the Obtaining of Proof Abroad 
(1975); Inter-American Convention on the Mutual 
Cooperation in Criminal Matters (1992); Convention on 
Laundering, Search, Seizure and Confiscation of the Proceeds 
from Crime. 

• Brazilian Criminal Law is governed by the principle of the 
agent’s fault or liability. Strict liability is abominated by 
modern Criminal Law, given that any crime must, necessarily, 
result from fault (lato sensu): nullum crimen sine culpa. 
Hence, an agent may only be punished when he/she acted 
intentionally or negligently. 

• Criminal liability is personal. It has always been personal, 
which means that only the person who is directly related to the 
crime may be held liable for the illicit act. Such principle, 
under Article 29 of the Criminal Code, sets forth that the 
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corporate entity (with the exception of environmental-related 
offenses) is not to be held criminally liable for its actions. 
Nevertheless, all of its employees, managers, officers and 
legal representatives who have committed any criminal act 
will be held liable for the offense, even if the offender acted 
on behalf of the company. 

• In Brazilian Criminal Law the link of cause must exist as a 
condition for attributing liability. Therefore, a link of cause 
connecting the agent’s conduct to the result thereof is required 
to exist. If the conduct is not or cannot be held accountable for 
the damages, theoretically caused, then the agent cannot be 
held accountable for fault. 

• Moreover, Brazil follows the principle of individualization of 
conduct, which warrants the due legal process, trial and 
possibility of a broad defense determined by article 5 of the 
Constitution. Accordingly, a generic report of crime is not 
allowed, and any report of crime must describe objectively the 
participation of each agent in the commitment of any crime. 

• In Brazil the criminal liability of a company is allowed only in 
environmental crimes; in the other cases the company’s legal 
representatives, workers and administrators shall be held 
accountable in the extent of their participation in the alleged 
conducts. In the crime committed through a company the 
criminal liability of its officers shall be in the extent of the 
fault of each of them. 

• The Constitution warrants that no conviction may be 
transferred from the convict to another party, and the 
obligation to remedy the damages and the order of loss of 
property may, in accordance with the law, be extended to the 
successors and enforced against them up to the limit of the 
inherited property. 
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• In Brazil the compulsoriness of legal action principle still 
prevails, meaning that the accusing authority and the 
investigator do not have the option of investigating and seek 
the punishment of the offender, but rather the duty to do so. In 
Brazil the principle of opportunity in the criminal proceeding, 
which would condition the opening of the criminal lawsuit at 
the discretion of the accusing authority, does not exist, except 
in the cases of private action and the conditioned public 
action. Therefore, the principle of the non- waiver of the 
criminal action prevails, meaning that once the lawsuit has 
been opened the district attorney cannot waive it. 

10. Procedures and Objections Regarding 
Bidding Procedures and Contracts with 
Respect to Public Work 

• The Brazilian development project resulted in the increasing 
privatization and in the considerable increase of the private 
participation in State matters. Therefore, the market of goods 
and services supply to the Public Sector, as well as high 
investments in infrastructure made the public procurement 
sector one of the most attractive and profitable in Brazil. 

• The Public Administration (Federal Government, States, 
Federal District and Municipalities) must promote public 
bidding procedures for the performance of administrative 
contracts tending to (i) the acquisition of goods and services 
for the government management; (ii) the execution of public 
work; (iii) render of public services, preceded or not of the 
execution of public work; (iv) the institution of Public-Private 
Partnerships; (v) the disposal of movable and immovable 
assets and the rights concession. The negotiation autonomy of 
the Public Administration is restricted. Laws No. 8,666/93 
(Public Procurement Law), No. 8,987/94 and No. 11,079/04 
set forth not only fixed contractual terms and conditions, but 
the extraordinary powers that are granted to the public entity 
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(including the so called “exorbitant clauses” - extraordinary 
clauses in favor of the public entity - that are enforceable in 
public contracts). 

• Every contract must be preceded of public bid procedure, 
regulated by Law 8,666/93 and 10,520/02, which basically 
begins with the publication of the request for proposals in the 
Official Gazette, where the rules of the dispute are established, 
ending with the definition of the winner, that besides the 
presentation of the best proposal, shall observe the criteria 
objectively set forth in the request for proposals. However, it 
is important to highlight that there are legal hypothesis 
(articles 24 and 25 of the Law No. 8,666/93) providing for the 
inexigibility or the waive of the public bidding procedure, for 
example, when only one company may supply the 
products/render the service purpose of the contract. 

• By contracting with the public sector the private party is 
subjected to the imposition of penalties in case of fraud, 
breach of the obligations established in the request for 
proposals, or in cases of full or partial noncompliance of the 
contract. The penalties are: (i) warning; (ii) fine; (iii) 
temporary prohibition to contract with Public Administration; 
and/or (iv) statement of lack good standing to bid or contract 
with the Public Administration. Also, the party may be subject 
to the penalties set forth in Law No. 8,429/91 due to the 
performance improbity acts. The sanctions are, among others, 
the payment of fines, indemnity, suspension of political rights 
and prohibition to contract with or to obtain finance from the 
public sector. 

• However, the imposition of penalties will be preceded of the 
competent administrative procedure, which will observe the 
due process of law. In addition, in case of disrespect to the 
administrative procedure or abuse / illegality by the Public 
Administration, the private party may file Writ of Mandamus 
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(judicial action whose purpose is to avoid illegal acts 
performed by public authorities/entities) or it may also file 
civil actions capable to revert penalties abusively imposed. 

• Concerning the defense of its rights when participating of 
public bid procedures or public contracts, the private party 
may use administrative measures, conduced by the public 
entity itself, and established by Law 8,666/93, such as motion 
against the request for proposals, request for clarification, 
appeal against disqualification of proposal and reconsideration 
request. Additionally, the private party counts on the 
possibility of denouncing or presenting complaint to the 
Public Prosecutor Office and to the Public Accounts Courts. 
Finally, the defense of its rights may be pursued in the 
judiciary branch at any time. 
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