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1. National Constitution 
• The National Constitution is the primary source of Argentine 

Law, including Procedural Law, from which all rules related 
to the organization of the judicial branch and those 
establishing procedural principles emanate (equality before 
the law, abolition of privileges and preferences; “juez natural” 
[a judge whose position is created by law with general 
jurisdiction over an issue before or at the time it arises, as 
opposed to a judge who is appointed after the fact to hear a 
certain issue]; due process, etc.) 

• The Constitution establishes that no one may be deprived of 
his property unless by virtue of a duly grounded judgment 
(Article 17), that no inhabitant may be punished without being 
tried for an accusation based on a law enacted before the 
commission or removed from the judges appointed by law 
before the fact giving rise to the cause of action. The right to 
defense at trial of an individual and his/her rights are 
inviolable. 

• Section 5 imposes the obligation to secure the administration 
of justice on the provinces; Section 7 grants validity to the 
judicial proceedings of one province in the others. 

• Chapter I of Article 3 of the National Constitution establishes 
the organization and framework of the judicial branch 
(Articles 108 to 115), the requirements to be appointed for the 
bench (Article 114), judges’ immunities (Article 110), the 
prohibition that the President of the Nation to exercise judicial 
powers, declare himself competent to hear and determine 
pending cases or reinstate those already settled, expired, 
prescribed or statutorily barred (Article 109). 

• The Constitution provides that it is for the National 
Legislative Power to dictate and to enact the Civil, 
Commercial (including navigation, aviation, corporation, and 
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bankruptcy law), Crime, Mining, Employment, Social 
Security, and Custom Codes and or Laws. Hence, such kinds 
of laws are uniform and applicable in all the provinces, 
including the City of Buenos Aires. 

Notwithstanding that, each province and the City of Buenos 
Aires maintain authority to dictate their own procedural codes 
which can vary from one jurisdiction to the other. 

• The Constitution creates the so-called acción de amparo 
[action for relief in case of violation of constitutional rights] 
(Article 43) as a rapid action to protect individual rights 
against any act or omission of public or private authorities, 
which, either actually or threateningly, injures, restricts, alters 
or threatens, on an arbitrary or evident illegal way, rights and 
guaranties granted by the Constitution, a treaty or a law. 
According to Article 43, this kind of action can be also 
employed to protect environmental, antitrust, user, consumer, 
and collective rights. 

2. International Treaties: Their Constitutional 
Hierarchy 

• The amendment to the National Constitution (1994) caused 
the following treaties subscribed to and ratified by the 
Argentine Republic to attain a rank superior to the laws 
enacted by the National Congress: 

• Convention on the Recognition and Enforcement of Foreign 
Arbitration Awards (1958, New York Convention). 

• Convention on the Settlement of Investments Disputes 
between States and Nationals of Other States (Washington - 
1965). 

• Inter-American Convention on International Commercial 
Arbitration (Panama Convention - 1975). 
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• Inter-American Convention on the Legal Regime of Powers of 
Attorney to be used abroad (Panama - 1975). 

• Inter-American Convention on Letters Rogatory (Panama - 
1975). 

• Inter-American Convention on the Taking of Evidence 
Abroad (Panama - 1975). 

• Convention relating to Civil Procedure (The Hague 1954). 

• Convention Abolishing the Requirement of Legalization of 
Foreign Public Documents (The Hague, 1961) 

• Convention on the taking of Evidence Abroad in Civil or 
Commercial Matters (The Hague - 1970). 

• The Additional Protocol to the Inter-American Convention on 
Letters Rogatory (Montevideo - 1979). 

• Inter-American Convention on Proof of and Information on 
Foreign Law (Montevideo - 1979). 

• Inter-American Convention on Execution of Preventive 
Measures (Montevideo - 1979). 

• The 1889 Montevideo Treaty of: 

(i) International Civil Law 

(ii) International Commercial Law 

(iii) International Procedural Law 

(iv) International Criminal Law 

(v) Intellectual and Artistic Property 

(vi) Letters Patent 
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(vii) Trademarks 

(viii) Practice of Liberal Professions 

• The 1939-1940 Montevideo Treaty of: 

(i) Intellectual Property 

(ii) International Inland Commercial Law 

(iii) International Commercial Navigation Law 

(iv) Practice of Liberal Professions 

(v) International Procedural Law 

(vi) Additional Protocol 

• The Convention on the Recognition of the Legal Personality 
of Foreign Companies, Associations and Institutions (The 
Hague - 1956). 

• Inter-American Convention on Conflicts of Laws Concerning 
Commercial Companies (Montevideo 1979). 

3. Settlement of Disputes in National Civil and 
Commercial Courts 

• The Civil and Commercial Code of Procedure regulates the 
judicial dispute settlement procedure. This Code applies to 
Civil and Commercial Courts located in the City of Buenos 
Aires, and to all of the Federal Courts sited not only in the 
City of Buenos Aires but also in other jurisdictions in the 
country. Supplementary procedural rules may also be found in 
the special rules enacted to such effect and in the Civil Code. 

• The judicial proceeding is written. Initially it is governed by 
the legal system called “sistema dispositivo de ordenamiento 
del proceso”, i.e., the parties shall offer and produce the 
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evidence proving their rights and claims; judges are - in 
principle - prevented from performing this activity in lieu of 
the parties. There is no discovery stage similar to the one that 
exists in Common Law systems. 

• The Supreme Court, which is the highest-level court in the 
country, is currently made up of seven (7) judges with life 
tenure, and who may be removed from their position only by 
impeachment. The Supreme Court has jurisdiction to hear all 
legal matters and issues brought before it pursuant to the rules 
governing jurisdiction. (Law No. 26,183, enacted on 
December 15, 2006, set forth that the Supreme Court of 
Justice shall consist of five (5) judges. It is established that as 
from the effective date of this Law, such number shall 
temporarily be seven (7) and the Court’s decisions shall be 
adopted by the majority vote of four (4) of such members. A 
posteriori, upon a final vacancy, the number of judges shall be 
temporarily reduced to six (6) and in such period, Court’s 
decisions shall be adopted by the majority vote of four (4) of 
its justices. After a new final vacancy, the number of judges 
forming part of the Court shall be reduced to five (5) and 
decisions shall be taken by the vote of the absolute majority of 
its members). 

• Throughout the country, the judicial system is composed of 
federal courts and ordinary courts. The federal courts are 
composed of federal lower or trial courts and federal appellate 
courts which act as lower courts of the Supreme Court of 
Justice. The courts and tribunals distribute cases according to 
the subject matter being dealt with (Civil and Commercial, 
Administrative, Criminal and Correctional, etc.). The 
jurisdiction of these courts is restricted to the hearing and 
determination of all the cases based on matters ruled under the 
Constitution and by the laws of the Nation except for the 
Civil, Commercial, Criminal and Mining Codes, and Labor 
and Social Security Laws; cases involving ambassadors, 
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public ministers and foreign consuls; all cases of admiralty 
and maritime jurisdiction; those controversies or disputes to 
which the Nation is a party; any controversies or disputes 
between two or more provinces, a province and the citizens or 
inhabitants of another province, the citizens or inhabitants of 
different provinces, and a province and its citizens or 
inhabitants against a foreign State or citizen. The ordinary 
courts have jurisdiction over all those matters or issues not 
heard and determined by federal. 

• The ordinary courts in the provincial jurisdiction are 
organized according to the jurisdictional model adopted by the 
Provincial Constitution of each of the Argentine provinces. 
The applicable procedural law is the one enacted by the 
legislative bodies of each of the jurisdictions. Generally 
speaking, the judicial system in each of the provincial 
jurisdictions is organized in ordinary or first instance courts, 
appellate courts and a Superior or Supreme Court as the 
highest judicial authority at the provincial level. The defense 
of constitutional rights, provides always that they meet the 
admissibility requirements, may be heard, tried and 
determined on appeal by the Supreme Court of Justice 
(extraordinary appeal) [federal question]. 

• The sources of the procedural law are the National 
Constitution, procedural law (the Codes), case law, legal 
textbooks and opinions of legal authors, although the latter are 
subordinated to the law and deemed as secondary sources. 
Case law is not mandatory by lower courts, except for special 
cases in which said mandatory nature is imposed by law. 

• The judgment pronounced by the trial or lower court may be 
appealed to the Appellate Court, provided always that the 
appealed judgment adversely affects the appellant. The 
judgment pronounced by the Appellate Court may be appealed 
to the Supreme Court or to the provincial Superior Courts in 
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extraordinary circumstances, provided all the legal 
requirements are duly met. Therefore, the Supreme Court, by 
hearing and determining said unconstitutionality petition acts 
as a monitor on constitutional matters. 

4. Mediation, Arbitration 
• Mediation and arbitration are provided by the law as 

alternative methods for the settlement of disputes or conflicts 
at the national level. 

• National Law No. 26,589 regulates mediation proceedings in 
the City of Buenos Aires. Recently, the Province of Buenos 
Aires has also enacted a new statute establishing a mandatory 
mediation proceeding prior to bringing a suit before local 
courts 

• The law provides for the mandatory mediation prior to any 
lawsuit, unless in some extraordinary cases such as criminal 
lawsuits, divorce proceedings, cases to which the National 
Government is a party, amparo proceedings, preliminary 
injunctions, succession proceedings, reorganization and 
bankruptcy proceedings, and labor proceedings. 

• The mediation is carried out by a licensed mediator. The 
procedure is confidential and not subject to formalities, and 
the agreements entered into by the parties and the mediator 
have the same effects and are enforceable as a final judgment. 

• All pecuniary disputes arising between parties, except for 
those rights that, pursuant to law, may not be the subject to 
contract (i.e., issues involving public policy, moral, usage and 
customs, or related to goods that are incapable of being the 
subject matter of legal private transactions), may be submitted 
to the decision of arbitrators, before or after bringing lawsuit 
and irrespective of their status. Unless it is a matter of 
exclusive international jurisdiction or it is prohibited by law, 
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pecuniary disputes may be submitted to international 
arbitrators. 

• The Procedural Code of the Nation provides for and governs 
the submission of the dispute to arbitration. There are two 
types: (i) Amicable Arbitrators, who render their awards 
according to the best of their knowledge and belief, and who 
are exempt by the parties from abiding by the procedural rules 
of the Code and applying substantive law instead, the 
arbitrators settle the dispute based on equity standards as 
agreed upon by the parties; and (ii) Arbitrators at Law, who 
must be lawyers and must determine a case in the same way as 
any other ordinary judge would do; they are obliged to follow 
the procedural rules agreed by the parties - except for some 
rules which are mandatory - and base their award on the law 
in force. If there were no procedural rules agreed by the 
parties, arbitrators must follow the procedural ones 
determined by the Code. 

• Awards from Amicable Arbitrators are final and conclusive 
and may not be appealed. Awards from Arbitrators at Law 
may be appealed in those cases in which said right has not 
been waived by the parties upon the execution of the terms of 
reference (compromiso arbitral). Appeals are to be heard and 
determined by the court that has jurisdiction to hear and 
determine the case, if this is not submitted for arbitration, 
unless the terms of reference establish the jurisdiction of other 
arbitrators to decide said appeals. 

• The waiver of an appeal does not preclude the possibility of 
challenging the award if such decision is considered null and 
void for invoking one or more of the restricted causes 
determined by the Procedural Code. 

• Arbitrators are not allowed to issue orders to enforce awards 
or to mandatorily require the submission of evidence or the 
completion of another kind such us witness hearings. The 
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issuance of such kind of orders must be requested by the 
Arbitrators from the Courts. 

• The most frequently used national arbitration bodies are those 
composed by the Bolsa de Comercio de Buenos Aires, and the 
Cámara Argentina de Comercio. 

5. Enforcement/Execution of Foreign 
Judgments or Arbitration Awards 

• Foreign judgments are enforced/executed in the national 
territory under the treaties entered into with their country of 
origin. 

• The Procedural Code mandates that court judgments and 
arbitration awards rendered by foreign courts may be 
executed/enforced under certain requirements according to the 
procedure providing for the execution of judgments enacted 
by national courts. 

• The bilateral or multilateral treaty executed with the country 
in which the judgment or award has been pronounced is 
applied initially. 

• In the absence of an international treaty, the foreign judgment 
shall be enforceable, provided it meets the requirements set 
forth in the Procedural Code: (i) that the judgment or award be 
rendered by a competent court under the Argentine 
international jurisdiction rules; (ii) that the judgment or award 
be a consequence of the exercise of a personal action or an in 
rem action on personal property, should the latter be brought 
to Argentina during or after the lawsuit tried in a foreign 
country; (iii) that the defendant shall have been summoned to 
appear in court, thus guarantying due process; (iv) that the 
judgment or award meet the requirements necessary to be 
considered as such in the jurisdiction in which it has been 
rendered, as well as the authenticity conditions required by the 
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national law; (v) that the judgment or award does not 
adversely affect Argentine public policy principles; (vi) that 
the judgment or award not be inconsistent with those 
pronounced either previously or simultaneously by an 
Argentine court. 

• The Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, executed in New York on June 10, 
1958, ratified by Argentina on March 14, 1989 is applied. It 
sets forth that its rules shall be applied to the acknowledgment 
and execution of arbitration awards rendered within the 
territory of a country other than those in which the 
acknowledgment and execution are being requested. 

• Argentina declared that the Convention should be applied only 
on a reciprocal basis, that is to say, only when dealing with 
arbitral awards pronounced within the territory of another 
member country and when dealing with matters considered 
commercial pursuant to its domestic law. 

• Argentina has ratified the Inter-American Convention on 
Extraterritorial Validity of Foreign Judgments and Arbitral 
Awards (Montevideo Convention, 1979), the Inter-American 
Convention on International Commercial Arbitration (Panama 
Convention, 1975) and the Convention on the Settlement of 
Investments Disputes between States and Nationals of Other 
States (Washington, 1965). 

6. Product Liability and Class Actions 
• In Argentina, there is no specific body of provisions 

governing the law of product liability. The only statute that 
addresses the matter is Section 40 of Law 24,240 (Consumer 
Protection Law), enacted in 1998. Section 40 of Law 24,240 
applies strict liability to damages arising from defective or 
risky products. It extends responsibility to all the participants 
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of the commercial chain who are, thus, deemed jointly and 
severally liable. 

• Section 40 of Law 24,240, as amended, applies to damages 
caused after August 1998. However, even in cases involving 
damages that would fall under that provision, the courts still 
resort to general provisions on torts, breach of contract, and 
implied warranties, as they had done before the enactment of 
Section 40. 

• Following these general provisions and a wealth of scholarly 
opinions on the subject, it is widely accepted that no direct 
relationship is required for a manufacturer to be held liable for 
injuries suffered by the final user or consumer. Usually, when 
manufacturers have not acted as immediate vendors of the 
defective product, principles of strict liability apply. For that 
purpose, the original intent of existing regulations has been 
broadened. For instance, Section 1113 of Argentina’s Civil 
Code provides for liability of the owner and/or guardian of 
objects causing damages, as well as that of the owner and/or 
guardian of defective or risky things. Argentine courts have 
extended the interpretation of this provision so as to include 
individuals and corporations who benefit from an object 
without respect to their ownership or custody. It is understood 
that the manufacturer who introduces a defective or risky 
product into the stream of commerce benefits from that 
product. By this means, the manufacturer is usually held liable 
without regard to how many people have handed the product 
down the market chain since it has left the manufacturer’s 
custody and reached the final user or consumer. 

• When the manufacturer is in direct relationship with the final 
user or consumer, cases are usually decided on grounds of 
breach of contract. Both courts and commentators agree that 
selling products entails an implied “warranty of safety”, 
according to which the products are expected not to harm their 
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buyers. Also, some of these cases are decided on the basis of a 
type of “contractual strict liability” because the user or 
consumer has not obtained the result the product is supposed 
to provide. 

• To date there is no specific law establishing procedural rules 
for any kind of class action, although the Supreme Court has 
provided some guidelines in a recent leading case called 
“Halabi”. As a consequence, many class actions based on 
collective rights - mostly related with environmental and 
consumer offenses have recently been filed. 

• Consumer Protection Law No. 24,420 (subsequently amended 
by Law No. 26,361) introduces in the Argentine legal system 
a kind of class action. The judgment in favor of the consumer, 
rendered in a collective action, will be deemed res iudicata for 
the defendant on all consumers who are in the same situation, 
although they were not parties to the lawsuit. In addition the 
law establishes guidelines for proving the individual damage 
suffered by each consumer. The collective actions may be 
brought by the consumer associations, the Ombudsman, 
certain government offices and the Prosecutor. 

• Law No. 24,240 also authorizes judges to apply a civil fine 
(punitive damages) to the supplier who does not comply with 
his legal or contractual obligations with the consumer 

7. Insolvency 
• “Insolvency Law” No. 24,522 containing both substantive and 

procedural rules addresses the insolvency status of individuals 
and legal entities in order (i) to overcome an economic or 
financial distress situation through a business reorganization 
proceeding (in or out of court); or (ii) to liquidate the assets of 
the debtor in order to apply the proceeds to pay the creditors. 
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• The leading principles of insolvency law in Argentina are: (i) 
the debtor’s ceasing payments; (ii) the existence of different 
creditor categories observing equal treatment for creditors in 
the same category; (iii) obligation for creditors to claim and 
prove their credits within judicial proceedings or obtain 
extrajudicial admission from the debtor; (iv) necessity of a 
court governing the process and a trustee or syndic assisting 
with the supervision of the proceedings; (v) information on 
the administration of the debtor under reorganization, with 
participation of creditors in different “committees”; (vi) 
restriction on activities of the debtor while under 
reorganization and insolvency; (vii) purpose of preserving the 
company under reorganization and its business; (viii) 
flexibility for the debtors to propose to creditors various 
means to cure debts; (ix) possibility for any third party of 
acquiring interests in the debtor under reorganization 
(“cramdown”) as an alternative to bankruptcy; (x) “preventive 
extrajudicial agreement” as a method to restructure debts in a 
shorter time and with significant reduction of costs; (xi) 
judicial control and approval between debtor and creditors; 
and (xii) bankruptcy as a last resort for insolvency status, 
which would derive in selling the whole company running its 
regular business or its assets separately, with the objective of 
distributing its proceeds among creditors pursuant to a legally 
established strict order of preferences. 

8. White Collar Crime 
• Argentina has a Criminal Code which contains the general 

principles applicable and some of the most common crimes, 
which can be related to the activity of a company (e.g., fraud, 
illegal payments to public officials). 

• Also, there are several special regulations that contain 
criminal provisions in order to sanction those who infringe 
those laws. Among the most important ones, we can mention 
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the Intellectual Property law (No. 11,723), Crimes related to 
the Exchange Regime (No. 19,539), Trademark Law (No. 
22,362), Customs Code No. 24,051), Patent Law (No. 24.48 
1), and Criminal Tax Law (No. 24,769), etc. 

• This legal framework must comply with Constitutional 
provisions and international treaties to which Argentina has 
accorded constitutional status (article 75°, Section 22° of the 
Constitution) being the most important ones the Universal 
Declaration of Human Rights, the American Convention on 
Human Rights (San José de Costa Rica), Convention on the 
Prevention and Punishment of the Crime of Genocide and the 
Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment. 

• Argentine criminal law is also governed by the “principle of 
territorial enforcement”. This means that it applies only to 
crimes committed or which have certain effects in the 
Argentine territory. In that fashion, in general, individuals 
who may be held criminally liable are those who commit a 
crime in Argentina or whose crimes have effects in Argentina. 

• Another of the main principles on which the Argentine 
criminal law is based is the principle of culpability, which 
requires that the actions (or omissions) which carry criminal 
liability must be committed with specific intent (“dolo”) or 
negligence/recklessness (“culpa”). Therefore, in the case of 
crimes related to the activity of a company, in most cases, 
criminal liability will be attributed to directors, managers or, 
in general, those individuals directly involved in the crime. 
Even though the principle “Societas delinquere non potest” 
still prevails in our jurisprudence and doctrine, there exists a 
series of special laws that have established sanctions on legal 
persons (e.g., Customs Code). 

• The non existence in most of our procedural codes (each 
province and the nation has its own) of the plea bargaining 
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principle prevents Prosecutors from reaching any settlement or 
to decide a stay of the criminal action in determined cases, 
situation that, along with the expansion of the criminal 
responsibility to different areas of practice, causes a great deal 
of work in criminal courts (Criminal Economic, Criminal 
Tributary, Federal, Ordinary, etc). 
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